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American Express cards have to keep prices
high enough to cover that company’s com-
missions or 3 to 6 per cent. Gas prices have
to reflect credit-card sefvice charges reported
as high as 7 per cent, plus the cost of bad
debts and administration. Take away all
those hidden costs, ant we might get a
breather in the price rise!

Credit? Good people, we are $185 billion
in hock for TV sets and airplane rides and
other consumer stuff. We' take out $14.5 bil-
lion in consumer loans every month, but took
out only $6.9 billion in riew mortgage loans
in the month of June. Cut back on those
consumer loans, even briéfly, even partially,
and there would be billiohs of dollars worth
of credit sloshing aroung to bail out the
housing industry and exj;iand factories and
create jobs and boost the supply of goods
enough to stop inﬂation}%n its tracks.

Interest? If you turn{billlons of dollars
worth of credit loose Hkéithat, interest rates
Just have to fall. R §

The cost? It wouldn™¥ come out of your
pocket. You might havé to defer some pur-
chases, but take away Fhat credit card and
you would have more nfoney instead of less.
Not Just because you Fouldn’t be tempted
to buy so much, but Jecause you wouldn’t
be tempted to buy so nfuch, but because you
wouldn't have to pay g5 much for what you
did buy. A $400 freezgr costs about $440 if
you pay for 1§ over gne year, $480 if you
spread the payments @ver two years.

The free market? TIfs panacea doesn’t call
for credit allocators @& price controllers. It
might even make it
tax breaks and gimmif
ernment currently tris to shift money into
productive investme:

The poor? Because

fhey have the toughest
time getting credit B the first place, they
would be the least aflected by a credit-card
crunch. If it’s true ghat they get finagled
Into -paying exorbit#ght interest rates, they
would save the mosE And let’s face it, the
temptations of easgf credit mean nothing
but trouble for a 1@ of poor people.
Restraint? You tcha. Impluse buying
would be a lot hardef if you didn’t have that
little plastic card rning a hole in your
pocket. - .
Psychology? Becaglse it would affect our
buying habits so Flirectly, a credit-card
crunch would do méte than a million Presi-
déntial warnings tdconvince us that-this
inflation really 1s a
Well, nothing’s fect, and you could
I on consumer credit
much that business-
production and lay off
our problem isg short-
dit-card crunch eased
d ease the crunch. In
uld be stabllized, in-
Foung couples could af-
the home bulilders

men would have to
workers. But right
ages, and when s
the shortages, we ¢
the meantime, pric
terest rates lowered
ford -mortgages ag
could go back to Vv
pand and create n
system would be
would be spread
and the basis woul
of prosperity. And s
putting money in
taking 1t out.

Restriction on cofsumer credit was one of
gsed, successfully, to pre~
World War II. The laws
permitting it havefapsed, but they could be
passed agaln, In t§e meantime, we noted re-
cently [The Observer, Sept. 28, 1974] that a
mi catEl Nls flock got together In Towa
t inflation by burning their credit
Anybody got a match?

Jobs, the free-market

h reasohable fairness,
be lald for another era
this could be done by
our pocket, Instead of

aiic)
cards.

NATIONAL EMERGENCIES AGT

Mr, MANSFIELD, Mr. President, I ask
unanimous consent that the Senate pro-
ceed to the consideration of Calendar No.

served, the sacrifices-

1136, S. 3957, with the approval ¢f the
distinguished Senator from Idaho (Mr.
McCLURE).

The ACTING PRESIDENT pro tem-
pore. The bill will be stated by title.

The legislative clerk read as follows:

A bill (8. 3957) to terminate certain au-
thorities with respect to national emergencies
still in effect, and to provide for orderly
implementation and termination of future
national emergencies.

The ACTING PRESIDENT pro tem-
pore. Is there objeciion to the present
consideration of the bill?

There being no objection, the Senate
proceeded to consider the bill,

Mr. MATHIAS. Mr. President, I send
an amendment to the desk,

The ACTING PRESIDENT pro tem-
pore. The amendment will be stated.

The legislative clerk proceeded to read
the amendment. '

Mr. MATHIAS. Mr. President, I ask
unanimous consent that further read-
ing of the amendment be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

- The amendment is as follows:

Strike out all after the enacting clause
and insert in lieu thereof the following:
That this Act may be cited as the “National
Emergency Act”,

TITLE I-—TERMINATING EXISTING
DECLARED EMERGENCIES

SEC. 101. (a) All powers and suthorities
possessed by the FPresident, any other officer
or employee of the Federal Government, or
any Executlve agency, as defined in section
105 of title &, United States Code, as a result
of the existence of any declaration of na-

. tional emergency in effect Immediately prior

to one year after the date of enactment of
this Act are terminated one year from the
date of such enactment. Such terminatio
shall not affect— '

(1) any action taken or proceeding pend-
Ing not finally concluded or determined on
suich date;

(2) any action or proceeding based on any
act committed prior to such date; or

(3) any rights or duties that matured or
penalties that were Incurred prior to such
date.

(b) For the purpose of this section, the
words “‘any national emergency in effect”
mean a general declaration of emergency
made by the President pursuant to a statute
authorizing him to declare a natlonal emer-
gency. .

TITLE II—DECLARATIONS OF FUTURE

NATIONAL EMERGENCIES

Sec. 201. (a) In the event the Presldent
finds that a proclamation of a nationsl emer-
gency s essential to the preservation, pro-
tection and defense of the Constitution or
to the common defense, safety, or well-belng
of the territory or people of the United
States, the President is authorized to pro-
clalm the existence of a national emergency.
Such proclamation shall immediately be
transmitted. to the Congress and published
in the Federal Register.

(b) Any provisions of law conferring
powers and authorities to be exercised dur-
ing a national emergency shall be effective
and remain in effect (1) only when the
President (in accordance with subsection (a)
of this section), specifically declares a na-
tlonal emergency, and (2) only in accord-
ance with this Act. No law enacted after
the date of enactment of this Act shall super-~
sede this title unless 1t does so in specific
terms, referring to this ttile, and declaring
that the new law supersedes the provisions
of this title,
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SEC. 202. (a) Any national emergency de-
clared by the President in accordance with
this title shall terminate if—

(1) Congress terminates the emergency by
concurrent resolution; or

(2) the President issues a proclamation
terminating the emergency. At the end of
each year following the declaration of an
emergency which is still in effect, the Presi-
dent shall publish In the Federal Reglster
and transmit to the Congress a notice stating
that the emergency is still in effect. Any na-
tlonal emergency declared by the President
shall be terminated on the date specified in
any concurrent resplution referred to in
clause (1) of this subsection, and any powers
or authorities exercised by reason of saild

“emergency shall cease to be exercised after

such specified date, except that such termi-
nation shall not afect—

(A) any actlon taken or proceeding pend-
ing not finally concluded or determined on
such date;

(B) any action or proceeding based on any
act committed prior to such date; or

(C) any rights or dutles that matured or
penalties that were incurred prior to such
date.

(b) Not later than six months after a na-
tional emergency is declared, and-not later
than the end of each slx-month period

-thereafter that such emergency continues,

each House of Congress shall meet to con-
sider a vote on a concurrent resolution to
determine whether that emergency shall be
terminated.

(c) (1) A concurrent resolution to termi-
nate or continue a national emergency de-
clared by the President shall be referred to
the appropriate committee of the House of
Representatives or the Senate, as the case
may be. One such concurrent resolution shall
be reported out by such committee together
with its recommendations within fifteen
calendar days, unless such House shall other-
wise determine by the yeas and nays.

(2) Any coneurrent resolution go reported
shall become the pending business of the
House In question (in the case of the Senate
the time for debate shall be equally divided
between the proponents and the opponents)
and shall be voted on within three calendar
days thereafter, unless such House shall
otherwise determine by yeas and nays.

(3) Such a concurrent resolution passed
by one House shall be referred to the appro-
priate committee of the other House and
shall be reported out by such committee to-
gether with 1ts recommendsations within
fifteen calendar days and shall thereupon
become the pending business of such House
and shall be voted upon within three calen-
dar days, unless such House shall otherwise
determine by yeas and nays.

- (4) In the case of any disagreement be-
tween the two Houses of Congress with re~
spect to a concurrent resolution passed by
both Houses, conferees shall be promptly
appolnted and the committee of conference
shall make and file a report with respect to
such concurrent resolution within six cal-
endar days after the legislation Is referred
to the committee of conference. Notwith-
standing any rule in either House concern-
Ing the printing of conference reports in the
Record or concerning any delay in the con-
slderation of such reports, such report shall
be acted on by both Houses not later than
six calendar days after the conference report
is filed. In the event the confereees are un-
able to agree within 48 hours, they shall re-
port back to their respective Houses in dis-
agreement.

(6) Paragraphs (1)—(4) of this subsection,
subsection (b) of this section, and section
602(b) of this Act are enacted by Congress—

(A) as an exercise. of the rulemaking
power of the Senate and the House of Rep-
resentatives, respectively, and as such they
are deemed a part of the rules of each House,
respectively, but applicable only with respect
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history has amnesty been as hot a political
item as 1t 18 today. “My impression,” says
Prof. Arthur S. Link of Princeton University,
13 that we dldn't normally have the terribly
deep feelings on both sides of the issue ...
in the past.”

That isn’t surprising. The Civil War was
unique in American history In terms of the
bitterness Americans felt for each other. And
the Vietnam War was the first time the
country’s leaders attempted to wage a foreign
war in the face of substantial opposition at
home.

PRECEDENTS SINCE 1704

But the amnesty lssue has generated po-
litical heat at other times as well. Consider,
for example, Woodrow Wilson’s reply when
he was asked about amnesty for Eugene V.
Debs, the Socialist leader who was Jalled
during World War I for violating wartime
sedition laws: “I will never consent to the
pardon of this man. ... Were I to consent
to it, I should never be able to look into
the faces of the mothers of this country who
sent their boys to the other side. ... This man
was & tralfor to his country.” (Wilson’s suc-~
cessor, Warren Harding, finally pardoned
Debs and hundreds of other dissenters.)

The amnesty question, as James F. O’Nell
will tell you, also kicked up some polltical
dust following World War II. “The Issue
wasn’t as controversial In those day as it
1s now.” says O’Netl, the only surviving mem-
ber of the three-man Presidential Amnesty
Review Board created by Harry Truman in
1946. “But there were organizations at that
time putting pressure on the White House
and Congress, and I surmise that President
Truman got exercised by this.”

The Truman board eventually reviewed
15,805 Individual cases and recommended
amnesty for 1,623 draft evaders, That number
was_added to 1,618 ex-convicts who served
at least a year in uniform and were granted
amnesty by Truman when honorably dis-
charged from the service.

Truman’s case-by-case program was the
last of 37 separate grants of amnesty issued
by 156 Presidents since George Washington
first used the President’s Constitutional pow-
er “to grant reprieves and pardons.” These,
grants have ranged from the Clvil War
amnestles, which affected millions, to James
Madison's pardon of & band of Gulf Coast
pirates who ravaged U.S. shipping but later
joined the American effert during the War
of 1812. :

The word amnesty derives from the Greek
amnestia, forgetfulness. It is a “class action”
pardon that erases from a government’s of-
ficlal memory acts that are technically 1~
legal but toward whose perpetrators the govg
ernment wishes to display compassion.

Washington’s precedent-setting an
was granted to several thousand Pery
vania farmers who had participated
famous Whisky Rebellion of 1794. In
ing his actlon, the President elogquegly sum-
med up the spirit of the act. “Tholh I shall
always think 1t a sacred dutygifo exerclse
with firmness and energy the gffnstitutional
powers with which I am vegd,” he wrote,
“yet it appears to me no legiFtonsistent with -
the public good ... tom 1e in the opera~
tions of Government evgll degree of modera~
tlon and tenderness vali#th the national jus-
tice, dignity, and saf#y may permit.”

COMPASSIGIN VS. VENGEANCE

Sixty-elght ¥ later, Abraham Lincoln
had more in m#d than moderation and ten-
derness whegfft'"he offered a “full pardon” to
most South#tners who would quit the rebel
cause andsign an oath of loyalty to the
Union. e of his major aims, historlans
apgree, was to weaken the South’s resolve to
fight.

“Of course there was a certain amount of
expediency in that move,” says E. B, Long,
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associate professor of American studies as
the University of Wyoming and author o
several books on the Civil War era. “I happe::
to think Lincoln was the greatest American
humsan being, but you can’t take the soft,
soapy, ultrahumanitarian view of everythiny
he did. He had a war to win, for heaven’s
sake.”

HNevertheless, adds ILong, Lincoin’s war-
time moves were made In the context of his
humanitarian plans for restoring the Union.
Those plans called for what has become
known as the “henceforth oath,” meaning
those who would renew thelr alleglance to
the Union would not be punished. But tha
Radical Republicans favored the “ironcla:l
oath,” which would have excluded from th=
governmental process snyone who had sup-
ported the Confederate war efort In any way.

According to Professor Long, this was on»
of the issues at the root of the nation-
wrenching debate on Reconstruction, and
even in Lincoln's time opposition to his
compassionate approach was brewing amony
hard-line Republicans In Congress. Later,
after Johnson became President, the debat:
on how to deal with the defeated South be-
came a power struggle between the executiva
and the politically potent Congress. But ther»

is no doubt—in Long's view, at least—ths v

the debate was also the product of some Ray
ical Republicans’ vindictive feelings towy
the South. Y

Andrew Johnson harbored certain yiftiic -
tive feelings of his own, though, aniftheso
gave an interesting twist to his posg#far am-
nesty program. It excluded, for efinple, all
Southerners whose net worth e ded $20,-
000. “Johnson was & plebeligf boy,” says
Long. “He represented the gier white, tha
small dirt farmer, the yeogih class of the
South-and North. And I {Jfik he wanted tu
get at the wealthy anc g#ke them crawl n
little bit.” - r

Johnson did perm
class to apply for ing
and he spent logy

S
fthe South’s wealthy
dual pardons, thougt,
w-some say enjoyable—-
hours passing ment as the BSouthern
aristocracy passghypy to plead forgiveness. “As
far as I know #@Bays Long, “he never turneri
down 8 singleigetition.”

Johnsonh j@ftied another amnesty proclama-

tion on ChLf#tmas Day of 1868 that was clos2
to a unijfsal grant of amnesty for South-
erners. J3t by this time Congress had take:
contrgigo! suffrage and office-holding under

the rteenth Amendment, and Congress
kegfbout 150,000 Southerners disfranchisec.
Ng&Euntil 1872 did Congress remove the re-
g@Fiction for all but about 600 former Con-
derate, and the final restrictions weren’t
rased until 189833 years after cessation of
hostilitles.

During the Civil War, Lincoln issued par-
dons for deserters who would return to their
units within 60 days and make up the tim=>
spent in resertion. Johnson issued a similar
proclamsation a year sfter the war endec,
Draft evaders were nct prosecuted to any
significant extent, according to historlan
Long. “The draft laws were just too loose.”

But the draft laws enacted 75 years later
in the face of European turmoil were much
stricter, and the number of known Selectiv:
Service violators during World War II ap-
proached 16,000 when Truman created his
Presidential Amnesty Review Board in lat2
1946. More than 4,300 of these cases were Je-
hovah’s Witnesses who refused both military
service and alternate clvilian service. Th=
board rejected amnesty In these cases unless
the subjects could meet the Government's
definition of “minister” as somecne whos:2
gervice to his church was fulltime.

In addition, the board rsjected amnesty
for most persons who objected to participa-
tion in the war effort because of secular be-
liefs. “We have not fel: Justified,” it report-
ed, ‘“In recommending those who ... hava
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set themselves up as wiser and more compea-
tent than soclety to determine their duty to
come to the defense of the natfon.”

If such a test were applpd today, says
James O'Neil, the board’s rviving mem-
ber, most of those who refjfsed to serve in
Vietnam for secular philog§phical reasons—
such as the war’s “immorgfity”"—would never
be pardoned. “But,” the gfrmer national com-
mander of the Amerighh Legion hastens to
add, “I wouldn’t want{#o set up the standards
for deciding amnuest}in the case of the Viet-
nam War.” "

That task will #81l to Gerald Ford’s new
Presidential Clegincy Board, which will ad-
minister the Bf¥sident’s plan for granting
amnesty to Vifnam War resisters who reaf-
firm their allffiance to the United States and
gerve up to i months In public service. For
many of jMose eligible for that program,
though, {§§# conditions may be meaningless.
At o reght conference of war resisters in
Toron Canada, almost 60 delegates voted
unanifously to reject Ford’s amnesty offer,
espegfllly the “earned re-entry program.”
Thg was lateled “farcical, worthless, phony,
uyiiitceptable, and a total affront.”

AT LAST, A PANACEA FOR OUR
ECONOMY

Mr. MANSFIELD. Mr. President, I
have an article from the National Ob-
server of October 12, 1974, under “Ob-
servations,” entitled “At Last, & Panacea
for Our Economy,” by Michael T. Malloy.
It has to do with the huge extension of
credit in this country. It is a most worth-
while article. I ask unanimous consent
that it also be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the REcorp,
as follows:

AT LasT, A PANACEA FOR OUR EcOoNOMY

(By Michael T. Malloy)

The economic summitry of recent weeks
churned up a tidal wage.of conflicting advice
on how to handle inflation, but no panacesa.

I have the panacea.

Before unveiling it, though, let’s look at
what the economic summiteers were trying
to do, why they gave conflicting advice, and
what the areas are in which they actually did
agree,

What they (and the rest of us) want is to
check the rise in prices, reduce the rate of
interest, and divert more credit toward build-
ing houses and expanding Industrial pro-
duction.

They (and the rest of us) disagree on how
to do this because we don’t want the cost to
fall on our own pocketbooks. Business doesn't
want profits hurt; labor doesn’t want to sac-
rifice income. Also, fraditional economists
don’t want the free market messed up by
price controllers and mandatory allocation of
credit. But liberals fear that the traditional
free-market medicine, which means cuiting
Government programs and boosting unem-
ployraent, would hit hardest at the poor.

There is agreement, though, that we should
all fight inflation together by showinhg re-
straint in the way we spend money and some-
times waste 1t. And a lot of econon ists and
officialg wish for something dramatic (an-
other boring Presidential speech?) to get
public phychology ready to make moderate
saerifices.

Okay, here is the panacea. Stamp out credit
cards, sock It to the charge accounts, crack
dowr, on go now-pay later. Not overnight
maybe, and not 100 per cent, but enough
to push our buylng habits back to where
they were, say, a decade ago.

Prices? All that easy credit 1s added to the
price of the stuff you buy, whether you use
the credit or not. Merchants . who accept
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to the procedure to be followed in the House
in the case of resolutions described by this
subsection; and they supersede other rules
only to the extent that they are inconsistent
therewith; and )

(B) with full recognition of the constitu-
tlonal right of elther House to change the
rules (so far as relating to the procedure of
that House) at any time, in the same man-
ner, and to the same extent as in the case of
any other rule of that House,

TITLE III--DECLARATIONS OF WAR BY
CONGRESS

Sec. 301. Whenever Congress declares war,

any provisions of law conferring powers and
authorities to be exercised during time of war
shall be effective from the date of such dec-
laration,

TITLE IV—EXERCISE OF EMERGENCY
POWERS AND AUTHORITIES

Skc. 401, When the President declares a na-
tional emergency ho powers or authorities
made avatlable by statute for use in the event
of an emergency shall be exercised unless
and until. the President specifies the pro-
visions of law under which he proposes thab
he, or other officers will act, Such -specifica-
tion may be made either in the declaration of
& national emergency, or by ohe or more con-
temporaneous or subsequent Executive orders
published in the Federal Register and trans-
mitted to the Congress.

TITLE V—ACCOUNTABILITY AND RE-
PORTING REQUIREMENTS OF .THE
PRESIDENT

Sec. 601. (a) When the President declares
a8 hatlonal emergency, or Congress declares
war, the President shall be respounsible for
meintaining & flle and index of all signtficant
orders of the President, including Executive
ordersg and proclamations, and each such Ex-
ecutive agency shall maintain a file and index
of all rules and regulations, issued during
such emergency or war issued pursuant to
such declarations.

(b) All such significant orders of “the Pres-
ident, including Executive orders, and such
rules and regulations shall be transmitted to
the Congress promptly under means to assure
confidentiality where appropriate.

(c) When the President declares a national
emergency or Congress declares war, the Pres-
ident shall transmit to Congress, within 80
days after the end of each 8-month perlod
after such declaration, a report on the total
expenditures incurred by the United States
Government during such 8-month perlod
which are directly attributable to the exer-
cise of powers and authoritles conferred by
such declaration, Not later than 80 days after
the termination of each such emergency or
war, the President shall transmit a final re-
port on all such expenditures.

TITLE VI—REPEAL AND CONTINUATION
OF CERTAIN EMERGENCY POWER AND
OTHER STATUTES

Sec. 601. (a) Section 349(a) of the Immi-
gration and Natlonality Act (8 U.8.0. 1481
{a)) is amended—

(1) at the end of paragraph (9), by strik-
ing out “; or” and inserting in lieu thereof
a perlod; and

(2) by striking out palagraph (10).

(b) Section 2667(b) of title 10 of the
United States Code 1s amended—

(1) by ingerting “and” at the end of para-
graph (8);

(2) by striking out paragraph (4); and

(3) by redesignating paragraph (5) as (4).

(c) The joint resolution entitled “Joint
Resolution to authorize the temporary con-
tinuation of regulation of consumer credit”,
approved August 8, 1947 (12 U.S.0. 249), is
repealed,

(d) Section 5(m) of the Tennesseé Valley
Authority Act of 1933 (16 U.S.C. 831d(m))
1s repealed.

(e) Bection 1383 of title 18, United States
Code, 1s repealed.
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(f) Section 8 of the Act entitled “An Act
to amend the Public Health Service Ach In
regard to certaln matters of personnel and
administration, and for other purposes”, ap-
proved February 28, 1848, is amended by
striking out subsections (b}, {(c), (d), (e),
and (f) (42 U.S.C. 211b).

(g) Section 9 of the Merchant Ship Sales
Act of 1946 (60 U.8.C. App. 1742) is repealed.

(h) This section shall not affect—

(1) any action taken or proceeding pend-
Ing not finally concluded or determined at
the time of repeal;

(2) any action or procesding based on
any act committed prior to repeal; or

(3) any rights or duties that matured or
penalties that were Incurred prior to repeal.

Sec. 602, (a) The provisions of this Act
shall not apply to the following provisions
of law, the powers and authorities conferred
thereby, and actions taken, thereunder:

(1) Section 5(b) of the Act of October
8, 1917, as amended (12 U.S.C. 95 (a); B0
U.S.C.App.B(b));

(2) Section 673 of title 10, United States
Code;

(8) Act of April 28, 1942 (40 T7.S.C. 278b);

(4) Act of June 30, 1949 (41 U.8.C, 252);

(5) Section 3477 of the Revised Statutes,
as amended (31 US.C. 203);

(6) Section 3737 of the Revised Statutes,
as amended (41 U.S.C. 16).

(b) Each commlittee of the House of Rep-
resentatives and the Senate having Jurlsdic-
tlon with respect to any provision of law
referred to in subsection (a) (1)-(68) of this
section shall make a complete study and in-
vestigation concerning that provision of law
and make a report, including any recom-
mendations and proposed revisions it may
have, to 1ts respective House of Congress
within 270 days after the date of enact-
ment of this Act,

Mr. MATHIAS. Mr. President, I offer
this amendment in behalf of my distin-
guished colleagues and cochairman of
the Special Committes on National
Emergencies and Delegated Emergency
Powers (Mr. CHURCH), and in behalf of
the members of the specilal committee—
Mr., HarT, Mr. Casg, Mr. PEARSON, Mr.
PELL, Mr. STEVENSON, and Mr, HANSEN.

Very briefly, some of these are amend-
ments which have been suggested in be-
half of the President by the Office of
Management and Budget. They make
certain technical changes In the bill as
it was originally approved by the Spe-
cial Committee, and thereafter approved
by the Committee on Government Op-
erations. They have been cleared with
the distinguished chairman of the Com-
mittee on Government Operations (Mr,
ERvVIN),

What they do is very simple. They ex-
tend the grace period provided in the bill
from 9 months to a year.

They provide. that while Congress can
terminate a national emergency at any
time by concurrent resolution, there will
be no automatic termination after 6
months if there is no affirmative action.
This has been replaced by a require-
ment for the Congress to meet every 6
months to consider whether to terminate
an emergency. An expedited privileged
procedure would  assure consideration
and a vote should the Congress so decide,

We have reduced the list of statutes
to be repealed. In working with the other
body, partially as a result of special
committee studies, most of the provi-
slons that have been deleted from our
original Ust are to be taken care of in
various deadwood projects by the Codi-
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fication Committee of the House of Rep-
resentatives.

There are six statutes which are to
be exempted from the provisions of this
act. These statutes include Trading With
the Enemy Act, & Ready Reserve provi-
sion, purchasing contract lease and
claims authorities believed by the execu-
tive branch to be absolutely essential
for the operation of government. There
is a requirement that the committees
with jurisdiction over these provisions
must make a study and report recom-
mendations within 9 months about
modifications or any other changes to
be made.

Finally, the requirement for account-
ing of expenditures incurred under the
authority of emergency powers statutes
suggested by Senator McCLELLAN has
been included.

Mr. President, over 2 years ago, the
Senate created the Special Committee on
the Termination of the National Emer-
gency to examine the state of national
emergency the United States was operat-
ing under and to make recommendations
of how to best terminate the emergency
and to provide for a regular and con-
sistent procedure by which future emer-
gencles could be met.

Soon after the bipartisan committee
composed of four Democrats and four
Republicans, with cochairmen one from
either party, began its work It was evi-
dent that there were four states of na-
tional emergency in force and not just
onhe as many in the Congress had as-
sumed. The national emergency declared
by President Franklin D. Roosévelt in
March 1933 to meet the problems of the
Great Depression has not yet been
terminated.

The national emergency declared by
President Truman in December 1950, to
better prosecute the Korean conflict, is
still in forece. The national emergency
proclaimed by President Nixon on
March 23, 1970, to handle the Post
Office strike, and the August 15, 1971,
national emergency to meet balance of
payments and other international eco-
nomic problems of that time are still
in forece.

A majority of the people of the United
States have lived all of their lives under
emergency Government. For four decades
normal constitutional processes have not
been the rule. The wars, emergencies, and
crises of various kinds of the past 40
years, in addition to the growth of the
executive branch hureaucracy under the
leadership of strong Presidents, and the
diminished role of the Congress in the
making of policy—these factors have all
contributed to the erosion of constltu-
tional government.

There is no valid reason for emer-
gency rule to continue. We are not at
war anywhere in the world and there
are no other conditions that requires the
continued existence of a state of national
emergency. Our Government would be
strengthened by bringing to an end all
states of national emergency now in
existence, and this termination should
take place as soon as possible.

One course of action that seemed at
first to be the simplest solution; namely,
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fo end the existing states of emergency
forthwith and fto repeal all emergency
statutes was rejected by the special com-~
mittee after intensive study, because it
was clear that such drastic action could
cause serious disruption of governmental
processes. Some of the departments and
agencies have used emergency authori-
ties as basic everyday law. In the view of
the special committee it would be unwise
to abruptly halt these operations without
providing a reasonable period of time to
make a transition from emergency law
to permanent law.

An example of this everyday use of
emergency authority is the so-called sec-
tion 5(b) of the Trading With the Enemy
Act. This provision which dates back to
‘World War I and 1917 has been in con-
stant use as a means to regulate many
aspects of foreign trade and international
monetary controls. Partially because of
the prospect that the states of national
emergency would be terminated, the
Treasury Department has already begun
to adjust to doing its business without the
broad open-ended authorities contained
in the section 5(b) provisions. The spe~
cial committee has taken Into account
the need for a period of time to make the
adjustment with the least possible dis-
array. For almost 2 years the Treasury
Department has been aware that the
states of national emergency would be
terminated. The germane committees are
aware of the problem. The committees
of Congress with assigned jursidictions
and the executive branch agencies should
properly decide through the regular leg-
islative process the provisions of any new
or modified legislation. In order to assure
an orderly transition, the special com-
mittee’s view that a grace period of 1
vear alter date of enactment should be
given to the executive branch has been
incorporated in the legislation now be-
fore the Senate.

Section 602(a) of the bill now before
the Senate contains six provisions of law
which the executive branch has strongly
urged continue in force. The special com-
mittee has concurred in this request. Sec~
tion 602(b) would require the standing
committees with jurisdiction over these
statutes to study provisions and make a
report to the Senate which would include
recommendations and any proposed re-
visions. A similar process would be under-
taken by the germane committees in the
House. With the informed awareness now
available to both the legislative and ex-
ecutive branches of provisions of law that
have been used to meet emergency situa-
tlons, it is reasonable to assume that
some modifications will be made in some,
if not all of the statutes contained in sec~
tion 601 after further study in the coming
9 months by both the executive branch
and the committees of the Congress. In
the view of the special committee the
most eifective way to resolve this kind of
outstanding issue can best be done by
the two branches working through the
regular legislative process. But the bur-
den to remove these exceptions les most
heavily upon the Congress.

The special committee wanted to be
certain that the executive branch of the
U.S. Government would have the proper
legal authority to act effectively to meeb
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any future emergencies. To this end, ti:e
special committee asked every Depari-
ment and agency of the executive branch
and every standing commitiee of the
Senate to evaluate the emergency poiw-
ers statutes now in force as to their utii-
ity for use in any future emergency. Tt.is
evaluation provides the basis for the r=-
pealer section of the National Emer-
gencies Act, section 601. The statutcs
contained therein are considered obsi-
lete by. both the executive branch agé:.~
cles and by the committees. There is no
disagreement between the branches that
these obsolete provisions should be r:o-
pealed.

There are other statutes among the
410 statutes that the respective standh:g
committees may wish to repeal or mod-
ify at some future time should they :o
decide. The special committes now has
in the process of being printed by the
Government Printing Office, a commit-
tee print in the form of a handbook for
use by departments and agencies of tle
executive branch and the committees f
Congress contalning a listing of all stat-
utes with the evaluation made of the:=e
statutes by the legislative and executl-e
branches.

The special committee understanqs
that the Department of Defense msuy
have special problems with regard to oi-
ficer appointments, promotions, distribi:~
tion in grade, separation and retirements
that may not be resolved by the Armed
Services Committees of the Congress and
the Department of Defense by the tinie
the termination of the national emer-
gencies takes effect. I am confident that
the Congress would look sympathetically
upon any request to meet any unresolved
problem should there be any after the
states of national emergency are ter-
minated.

There Is one statute the special coni-~
mittee belleves strongly should be re-
pealed; namely, 18 U.S.C. 1383 which
gives the President, the Secretary of the
Army, or any general the authority to
declare any part or even conceivably il
of the United States a military zore.
People In such zones c¢an be put in jall
for a year for violating any “Executive
order of the President.”

At the present time, only a small por-
tion of the 470 delegated emergen:y
powers 1s being used. This is one slgpi-
ficant proof that there is no longer sn
“emergency” that requires extraordina:y
delegations of power. In the view of tha
special committee, permitting this hody
of potentially suthoritarian power *o
continue in force in the absence of a
valid national emergency situation pos:s
a8 hazard to democratic government.

It is Important to understand how the
present state of emergency rule has come
about. The failure to place emergency
rule under firm constitutional suidelines
must be considered as & fallure by &ll
three branches to carry cut their respe:-
tive constitutional responsibilities. Ag-
gressive Presidents, permissive Con-
gresses, and a long series of successive
crises, have all contributed to the erosicn
of the structure of divided powers, the
bedrock of our constitutional system of
government.

The studies undertaken by the speeizl
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committee of how the four states of na-
tional emergency came into being, and
how the over 470 emergency statutes be-
came the law of the land, provide a dis-
turbing explanation of the deterioration
of the constitutional responsibility for
lawmaking during the past four decades.

In the particular area of emergency
powers statutes, the constitutionally
prescribed roles of the legislative and
executive branches have been reversed.
The special committee’s studies show
that in far too many instances, the exec-
utive branch itself drafted the laws and
cast them in such form as to give itself
maximum Sfexibility. It is understand-
able that the executive branch, in draft-
ing laws granting power to itself, did not
provide either for oversight or for termi-
nation by Congress. It is also not surpris-
ing that most of these laws were passed
in $imes of crisis, when because of the
urgency, Congress acted hastily without
real secrutiny, without thorough hearings,
ancd without the deliberation that such
legislation should have demanded. For
these reasons, Congress has not exer-
cised its responsibilities prudently; it has
not even reserved for itself the means
to take back its delegated powers.

Now in a time.of relative world peace,
Congress has the opportunity to draw
back and reexamine how profligatey we
have dealt with war and other emergen-
cles. Our sobering experience with the
undeclared Korean and Vietnam wars
heightens the necessity to understand
the means available within the Consti-
tution. to meet crisis situations affecting
our national security.

The special committe has held exten-
sive hearings seeking the views and ad-
vice of the country’s most distinguished
authorities on constitutional government
in time of crisis. In addition o schol-
arly authorities in the fields of political
sclence and the law, the special commit-
tee sought the conusel of all the former
Attorneys General and two former Su-
preme Court Justices, as well as many
distinguished lawyers.

The special committee has sought to
obtain the views and opinions of each of
the three branches about how to best
meet the problem of emergency rule, The
special committee thought it was par-
ticularly necessary to obtain not simply
the present day perspective, but also the
perspective of those who have served in
successlve administrations, Congresses,
and courts over the past 41 years of
emergency rule. It was particularly help-
ful to have views of those who have
served as both Attorney General and Su-
preme Court Justice. We have the opin-
ions, of course, of Justice Jackson in the
most Important Youngstown Steel case.
We are fortunate to have a number of
Attorneys General who have served in
many capacities and not only in the ex-
ecuiive branch. A number of this coun-
try’s most distinguished law schools have
on thelr faculties men who have served
their Government in the executive
branch or in the judiciary or as staff con--
sultants to congressional committees. In
the view of the special commitiee, this
broad perspective over the four decades
of emergency rule was absolutely vital in
order to consider the problem in a con=-
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text that of course would include the im-

mediate concerns of the respective

branches but also the test of history and
considered reflection on the part of those
who-have been through the experience
and could objectively judge. Many of
these views and opinions are contained in
the published hearings of the committee.
Considerable valuable advice was given
in study sessions at law schools or at pri-
vate meetings held by members of the
committee over the past 2 years,

On the basis of the suggestions and
perspective gained from these hearings,
and from two intensive staff studies of
emergency power statutes and Executlve
orders, and upon the basis of the data,
advice, and counsel supplied by the exec-
utive -branch, the special committee,
working with the executive branch. at
every step, drafted the legislation now
before the Senate which would provide:

First. The termination of the present
states of national emergency;

Second. The establishment of a regu-
larized procedure for the use of delegated
emergency power in future emergencles.
The President could declare a national
emergency and in his public proclama-
tion would cite the specific statutory
powers he requires to meet the emer-
gency. A state of national emergency
could be terminated at any time either
by concurrent resolution or by a Presi-
dential proclamation. The Congress
would "meet under a privileged ex-
.pedited procedure by the end of 6
months to consider whether to continue
a state of national emergency. If, by the
end of 6-month intervals, Congress
takes no action the state of national
emergency would conftinue;

Third. A means of providing account-
ability for actions taken pursuant to
emergency power statutes in any future
emergency; and ' :

Fourth. A listing of those statutes
which both the executive branch and the
respective standing committees of the
Senate agree can be repealed because
they are obsolete.

Fifth. A listing of six statutes which
will continue in force until such time as
the Congress might act to modify or re-
peal them,

The speclal committee has been care-
ful to consider the needs of the executive
branch to act promptly and effectively
in a time of national emergency. From
the outset, almost 2 years
sought the advice of all the availlable
former Attorneys General, former Su-
preme Court Justices including the late.
former Chief Justice Earl Warren. We
have consulted with the departments
and agencies led by & succession of Cab-
inet officers.

Tt is not surprising that there were, of
course, different points of views on mat-
ters of detail. Understandably, officials in
any present administration would like
more flexibility rather than less. Bub
over the past 2 years the executive
branch and the special committee have
worked together to resolve differences.
The bill now before the Senate is the re-
sult of 2 years of joint effort. We have
sought to provide means to permit the
legislative and executive branches to

~ry out their constitutional responsi-

2go, we .

_bllities as well as possible and in accord

with the means prescribed by the Consti-
tution to the respective branches.

In general the record of cooperation
over the past 2 years between the legis-
lative and executive branch in work-
ing toward a legislative remedy has been
exemplary. Every department; and agency
of the executive branch has cooperated

with requests from the special commit--

tee for information in their areas of jur-
isdiction. This cooperation has been a
model of how the two branches can work
together. The special committee, for ex~
ample, would be laboring through 87 vol-
umes of the statutes at large to find out
exactly what laws were involved, were
it not for the assistance provided by the
U.8. Air Force which had fortuitously put
the United States Code into its LITE
computer system located at a base in
Colorado. The General Services Admin-
istration and particularly the Federal
Register of the Natlonal Archives, pro-
vided invaluable help in bringing sub-
stance and understanding into the shad-
owy world of Executive orders issued
pursuant to states of emergency. The
Justice Department, largely through the
counsel of Attorneys General themselves
and the Office of Legal Counsel, have
given expert advice to the speclal com-
mittee and we gratefuly acknowledge
the importance of their assistance.
The Office of Management and Budg-
et has helped the special commitiee
by providing a detailed evaluation of the
current utllity of emergency statutes now
in force. The executive branch’s coordi-
nated evaluation of these statutes and a
parallel evaluation by the standing com-
mittees assisted the special committee
greatly to prescribe a remedy in accord
with the constitutional responsibility of
Congress to make laws. The special com-
mittee urges the Congress to proceed
forthwith to end the four existing states

of national emergency, repeal cerbain -

laws that both the executive branch and
the Congress believe obsolete, and to
legislate a regular procedure to be used
in the event of future national emer-
geneles.

It has been sn underlying premise of
the special committee that the findings
contained in the Youngstown Steel case
of 1952, particularly the opinion of Jus-
tice Jackson, provide sound and perti-
nent guidelines for the governance of
emergency powers. Justice Jackson, sup-
porting the majority opinion that the
“President’s power must stem either from
an act of Congress or from the Constitu-
tion itself,” wrote:

Emergency powers are consistent with free
government only when their control is lodged
elsewhere than in the Executive who exer-
cises them. That 1s the safeguard that would
be nullified by our adoption of the “inhersnt
powers” formula. Nothing in iy experlenge
convinces me that such risks are warranted
by any real necessity, although such powers
would, of course, be an executive convenience.

In the practical working of our government
we already have evolved a technigue within
the framework of the Constitution by which
normal executive powers may be considerably
expanded to meet an emergency. Congress
may and has grantecd extraordinary authori-
tles which lle dormant in normal times but
may be called into play by the Executive in
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war or upon proclamation of a national emer-
gency. ...

In view of the ease, expedition and safety
with which Congress can grant and has
granted large emergency powers, certainly
ample to embrace this crisis, I am guite un-
impressed with the argument that we should
afirm possession of them without statute.
Such power elther has no beginning or 1t
hes no end. If it exists, it need submit to
no legal restraint., I am not alarmed that
it would plunge us stralghtway into dictator-
ship, but 1t is at least a step in that wrong
direction.

But I have no Illusion that any decision
by this Court can keep power in the hands
of Congress if it 1s not wise and timely In
meeting its problems. A crisis that challenges
the President equally, or perhaps primarily,
challenges Congress. If not good law, there
was worldly wisdom in the maxim atiributed
to Napoleon that ‘“The tools belong to the
man who can use them.” We may say that
power to legislate for emergencies belongs
in the hands of Congress, but only Congress
itgself can prevent power from slipping
through its fingers. i

With all 1ts defects, delays and inconh-~
veniences, men have discovered no technique
for long preserving free government except
that the Executive be under the law, and
that the law be made by parliamentary de-
liberations,

In our view, Congress should provide
statutory guidelines to assure the full
operation of constitutional processes in
time of war or emergency. This is the
best prescription to avoid eany future ex-
ercise of arbltrary authoritarian power.
For as the Youngstown case decided,
where there Is a statute, the Executive
is obliged to use the statutory remedy;
where there are no lawful statutory
guidelines is to invite so-called inherent -
powers to come into play. There is with-
out question a need, in view of the spe-
clal committee, to provide the executive
branch with an effective, workable
method for dealing with future emergen-
cles in accord with constitutional proc-
esses. The special committee has sought
to do this in fulfillment of its mandate.

During the past year, the special com-
mittee requested the assistance of the
majority end minority leaders in the
preparation of guidelines for procedural
actions to be taken on the part of the
Senate in possible future emergencies.
Because it is clear that if Congress is to
fulfill its responsibilities to act in time
of emergency, it must make preparations
in advance to do so. The actions already
taken by the leadership, in the view of
the special committee, meet the needs
that might reasonably be required by
future emergencies.

Senator CuurcH, the cochairman of
the special committee and I met with
President Ford on August 22, to discuss
the National Emergencies Act. He agreed
in principle with the purposes contained
therein. We were much encouraged by
his understanding of and support for a
solution to this most important question
that confronts our constitutional system
of government.

In addition, we have delayed action on
this bill in order to permit the executive
branch to give us some further sugges-
tions. We thought many of the proposals
were helpful to the overall purpose and
have included them as perfecting amend-
ments to the bill,
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We belicve that the National Emer-
gencies Act, now before the Senate, if
enacted, would remove one threat to con~
stitutional government by placing the
exercise of emergency powers under a
regular and consistent procedure con-
sistent with the constitutional responsi-
bilities of the separate branches. We urge
the Senate to vote affirmatively for this
proposal to strengthen constitutional
processes.

While it is important to stress that
provisions of the National Emergency
Act affect only those provisions of law
which are speciflcally triggered by war
or a state of national emergency, there
are a number of other statutes not spe-
cifically cast In the form of emergency
powers statutes, some of which are far-
reaching in nature that are a part of the
history of emergency rule. Some of these
provisions have been referred to on pages
2 and 3 of the Interim report of the Spe-
cial Committee on National Emergencies
and Delegated Emergency Powers in sup-
pori of a recommended National Emer-
gencies Act of September 24, 1974, Report
No. 93-1170. It is the Intenfion of the
special committee in a final report to in-
dicate those provisions of law that the
regular standing committee should, In
the view of the special committee ex-
amine carefully and consider whether
changes would be warranted in the light
of the present situation.

The special committee wishes to stress
that the slx statutes contained in section
602 deserve the most careful considera-
tion by the committees with jurisdiction
over these provigions. I ask unanimous
consent that the texts of these provisions
be printed in the Recorp at this point
In my remarks.

There being no objection, the statutes
were ordered to be printed in the Recorp,
as follows:

12 U.S.0. 95a. REGULATION OF TRANSACTIONS
¥ FOREIGN EXCHANGE OF GOLD AND SILVER;
PROPERTY TRANSFERS; VESTED INTERESTS,
ENFORCEMENT AND PENALTIES
(1) During the time of war or during any

other period of naiional emergency declared
by the President, the President may, through
any agency that he may designate, or other-
wise, and under sfich rules and regulations
a8 he may prescribe, by means of instruc-
tions, licenses, or otherwise-—

(A) investigate, regulate, or prohibit any
transactions In forelgn exchange, transfers
of credit or payments between, by, through
or to any banking institution, and the im-
porting, exporting, hoarding, melting, or
earmarking of gold or silver coin or.bhullion,
currency or securitles, and

(B) investigate, regulate, direct and com-
pel, nullify, void, prevent or prohibit, any
acquisition holding, withholding, use, trans-
fer withdrawal, transportation, importation
or exportation of, or dealing in, or exercis-
ing any right, power, or privilege with re-
spect to, or transactions involving, any
property in which any forelgn country or a
national thereof has any interest,
by any person, or with respect to any prop-
erty, subject to the jJurisdiction of the
United States; and any property or interest
of any foreign country or national thereof
shall vest, when, a&s, and upon the terms
directed by the President, in such sagency
or person as may be designated from time to
time by the President, and upon such terms
and conditions as the President may pre-
scribe such interest or property shall be
held, used, administered, liguidated, sold, or
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otherwlse dealt with in the Interest of snd
for the benefit of the United States, nnd
such designated agency or person may per-
form any and all acts incident to the nc-
complishment or furtherence of these pur-
poses; and the President shall, in the man-
ner hereinabove provided. require any per-
son to keep a full record of, and to furnish
under oath, in the form of reports or other-
wise, complete Information relative to any
act or transaction referred to in this section
elther before, during, or after the comple-
tien thereof, or relative to any interest in
forelgn. property, or relative to any property
in which any foreign country or any na-
ticnal thereof has or has had any interest,
or a8 may be otherwise necessary to enforce
the provisions of thls section, and In any
case in which a report could he required,
the President may, in the manner herein-
above provided, require the production, or
I necessary to the national security or de-
fense, the selzure, of any books of sccount,
records, confracts, letters, memoranda, or
other papers, in the custody or control of
such person; and the President may, In the
manner hereinabove provided, take other
and further measures not inconsistent here~
with for the enforceraent of this section.

{2) Any payment, conveyancs, transfer, ss-
slgnment, or delivery of property or interest
therein, made to or for the account of the
United States, or a8 otherwise directed, pur-
suant to this section or any rule, regulation,
Instruction, or direction issued hereunder
shall to the extent thereof be a full acquit-
tance and discharge for all purposes of the
obligation of the person making the sarae;
and no person shall be held lable in any
court for or In respect to anything done or
omitted in good falth In connectlon with
the administration of, or in pursuance of
and in reliance on, this ssction, or any ruie,
regulation, instruction, or direction issued
hereunder.

{8) As used In this section the term
“United States® means the United Stares
and any place subject to the jJurisdiction
thereof: Provided, however, That the fore-
going shall not be construed as & limitation
upon the power of the Persident, which is
conferred, to prescribe from time to tirae,
definitions, not inconsistent with the pur-
poses of this sectlomn, for any or all of the
ferms used in this section. Whoever willfully
violates any of the provisions of this section
or of any license, order, rule or regulation
Isgued thereunder, shall, upon conviction, he
fined not more than $10,000, or, it 8 natural
person, may be imprisoned for not more than
ten years, or both; and any officer, director,
or agent of any corporation who knowingly
participates in such violation may he pun-
ished by a like fine, imprisonment, or boih.
As used in this section the term “person™
means an individual, parinershlp, assocla~
tion, or corporation. (Oct. 6, 1917, ch. 1086,
§6(b), 40 Stat. 415; Sept. 24, 1918, ch. 176,
§ 8, 40 Stat. 966; Mar 9, 1933, ch. 1 title I,
§2, 48 Stat. 1; May 7, 1540, ch. 185, § 1, 54
Stat. 179; Dec. 18, 1941, ch. 598, title III, § 801,
56 Stat. 839; Proc No. 2695, eff. July 4, 1945,
11 F.R. 7517, 69 Stat. 13562.)

—

NoTE—TRADING WITH THE ENEMY ACT
or 1917

‘The Trading with the Rnemy Act of 1617
has been amended frequently, and in the
process its original purpose and effect have
been altered significantly. The Act was orig-
inally intended to “define, regulate and pun-
ish trading with the enemy.” 40 Stat. 415.
Directed primarily to meeting the exlgencies
of World War I, tts drafters intended the
Act to remain on the books for future war
sttuations. 66 Cong. Rec. 4008. Accordingly,
when other war powers were terminated in
19821 an exception was made for the Act and
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it remained valld law. 41 Stat. 1359 (the
Enox Resolution). )

On March 5, 1933, President Roosevelt re-
lied on Sec. §(b) of the Trading with the
Enemy Act as authority for his Proclamation,
2039 which closed all banks for five days.
This was clearly & time of financlal crisis,
not of war, and hence was not within the
literal terms and purposes_of the Act. Con-
gress recified the situation five days later
when it ratified the President’s proclamation
and amended Sec. 5(b) to give the Presi-
dent the broad wartime powers of that sec-
tion in times of declared natonal emergency
a8 well, 48 Stat. 1. The desperate economic
circumstances of the time dictated the pas-
sage of this sweeping change—after only
eight hours of Congressional consideration.

Roosevelt relied on Sectlon 5(b) sagaln in
19392 when he restricted all transfers of cur-
rency and credit between the United States
and German-occupied Denmark and Nor-
way. Executive Order 8389. This aciton was
subsequently approved and the President’s
exact powers clarifled by Congress, resolving
whatever questions may have remained about
Congressional intentlons to restrict the ap~
plication of 48 Stat. 1 to either the economic
emergency or to actual wars. 54 Stat. 179.
This set the legal stage, then, to invoke
presidential powers wunder the Trading
with the Enemy Act in wartime or pursuant
to any declaration of national peacetime
emergency.

The next time these powers were involved
was during World War II (with a slight Con-
gressional modification—see 556 Stat. 838). A
msajor expansion of Presidential authority
wad effected with the 1mposition of consum-
er credit controls (Executive Order 8848) by
Interpreting ingtitutions™ as used
in Sec. 5(b) to Include any person engaged
in the business of making extensions of ered-
1% Subsequent Congressional action has re-
affirmed this power, too, in times of war or
national emergency. 12 U.S.C. 249,

Another declaration of national emer-
gericy was made In Proclamation 2914 of De-~
cember 16, 1950 during the Korean War.
Trading with the Enemy Act powers were
ezeréised pursuant to this proclamation
throughout the war. Because the state of
emergency a0 declared has never been ter-
minated, however, this tion haas
coxrtinued to serve as the basis for invocation
of powers under the Act. Most notably, Presi-
derit Johnson used Sec. 5(b) as authority
for Executive Order 11837 of January 1, 1968,
Imposing controls over transfers of private
capital to forelgn countries. (On the walid-
1ty of this action, see Opinion of the Attor-
ney General, February 3, 1968.)

On August 18, 1971, President Nixon, in
Proclamation 4074, declared an emergency
concerning America’s declining worldwide
economic position. He imposed an import
surcharge and devalued the dollar, among
other things. One year later, when the Ex-
port Control Act lapsed for a month, he in-
voked Sec. 5(b) to regulate exports, basing
his authority to-dosb both on his Proclama-
tion 4074 and on Presldent Truman’s procla-
mation of 1950.

The current law, which has those sccreted
over & perlod of 50 years, gives the President
a wide range of powers, but only in time of
war or declared national emergency. Al-
though the Korean war has ended, these
powers are being exerclsed solely on the
basis of the 1950 emergency; or, on the basis
of the Presldent's unilaterally designating
a8 “emergencies™ situations which have only
the most tenuous relationship to the serious
natlonal crises for which the Trading with
the Enemy Act was originally intended. The
President, with the approval of Congress,
has thus used a&s authority for extraordinary
actions laws which have no real relatlonship
wheatsoever to existing circumstances. As a

consequence, a “neatlonal emergency” 1s now o

a8 practical necessity in order to carry
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what has become the regular and normal
method of governmental action. What were
intended by Congress as delegations of power
to be used only in the most extreme situa~
tions and for the most limlted durations
have become everyday powers; and a state of
‘“emergency’” has become a permanent con=
dition,

[Note]

DEPARTMENT OF JUSTICE,
May 21, 1973.

MEMORANDUM FOR THE SPECIAL COMMITTEE ON

THE TERMINATION OF THE NATIONAL EMER-

GENCY
Re: Emergency power under § 5(b) of the

Trading With the Enemy Act

During the course of hearings held by the
Cominittee frequent mention has beenh made
of the Trading with the Enemy Act (“the
Act’””). Sectlon 6(b) of the Act has been the
statutory foundation for control of domestic
as well as international financial transactions
and 1s not restricted to *“trading with the
enhemy.” Its use over the years provides an
interesting study in the evolution of & stat-
ute as a result of continuing interplay he-
tween the Executive and Congress. Of all the
emergency statutes under study by the Com-
mittee, it has the most complex and varled

history. This paper does not make any recom=--

mendations or draw anhy conclusions but pre-
sents a short legal chronology of § 5(b) to
assist the Committee In understanding ita
background and present status.

I. ORIGINAL ENACTMENT—WORLD WAR I

‘The Act was passed in 1917 to “deflne,
regulate, and punish trading with the en-
emy.” 40 Stat. 415. Section b5(b) gave the
President power to regulate transactions in
forelgn exchange, the export or hoarding of
gold or silver coin or bullion or currency and
transfers of credit in any form “between the
United States and any foreign country,
whether enemy, ally of enemy, or other~
wise.” 40 Stat. 415 (1917) as amended by
40 Stat. 966 (1918). Section 5(b), &t that
time, exempted “transactions. to be executed
wholly within the United States,” thus aps«
pearing to 1imit ifs use as & basis for domes-
tic confrols. It did.not include a provision
permitting use of the Act during periods of
national emergency nor was its use restricted
by its terms to the duration of the First
World War or any specified term after the
end of the War. A law passed in 1921 termi-
nating certaln war powers specifically ex-
empted the Act from termination hecause
of the large amount of property held under
the Act by the Alien Property Custodian at
that time. See Ellingwood, The Legality of
the National Bank Moratorium, 27 Nw. Ul.
Rev. 923, 926-26 (1933).

II, DEPRESSION BANKING EMERGENCY

TUpon taking office in March 1933 President
Roosevelt was pressed to deal promptly with
a nstionwide panlc that threatened to drain
the lquid resources of most of the banks in
the country. The Public Papers and Ad-
dresses of Franklin D. Roosevell, pp. 24-29
(1933) [hereinafter “Roosevelt Papers”]. He
therefore invoked the “forgotten provisions”
of § 5(b) on March 8, 1933 to declare a bank
holiday and control the export of gold.
Schlesinger, The Coming of the New Deal 4
(1959). The bank holiday proclamation
noted that there had been “heavy and un~
warranted withdrawals of gold and currency
from our banking Institutions for the pur-
pose of hoarding” and that increasing specu-
lation abroad in foreign exchange had re-
sulted in severe draln on domestic gold sup=-
plies, thus creating a “national emergency.”
Therefore 1t was “in the best interests of
all bank depositors that s period of respite
be provided with a view bo preventing

“further hoarding of coln, bullion or cur-
rency or speculation in foreign exchange.”
In order to prevent export or hoarding of
bullon or currency a bank hollday was
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therefore proclaimed from March 6 through
March 9, 1933. Executive Proclamation No.
2039. March 6, 1933, 48 Stat. (Part 2) 1693,

By invoking § 6(b) as authority, President
Roosevelt was, of course, using that pro-
vision for a different purpose than the one
for which it was enacted in 1917. However, a8
onhe writer noted, closing the banks was ‘one
of the surest and guickest ways” to prevent
transactions in forelgn exchange and the
exportation of gold and silver coin, bullion
and currency. Sectlon 6(b) had, as noted,
given the President power to regulate such
matters. Ellingwood, The Legality of the Na-
tional Bank Moratorium, 27 Nw. U.L. Rev. 923,
926 (1933).

Congress was called into sesslon within
days of the Proclamation. Roosevelt Papera
17. As soon &8 Congress was convened on
March 9, 1933, it approved the bank holiday
by passing the so-called Emergency Banking
Act or Bank Conservation Act. 48 Stat. 1,
That Act provided that the actibns and
proclamations ‘“heretofore or hereafter
taken . . . or issued by the President of the
United States . . . since March 4, 1933, pur-
suant to the authority conferred by subdi-
vision (b) of section 6 of the Act of Oucto-
ber 6, 1917, as amended, are hereby approved
and confirmed.” (48 Stat. 1; 12 US.C. 9bh
(1970)). Congress thus ‘“spread its protec-
tive approval over executive acts the legellity
of which was uncertain.” Ellingwood, op. cit.
supra at 37 Nw, U.L. Rev. 920 (1933). Con~

_gregs also amended Sectlon &(b) to provide,

among other things, that “[d]uring tims of
war or during any other period of national
emergency declared by the Presidemt, the
President may . . . regulate, under such rules
end regulations as he may prescribe . . .
transfers of credit hetween or payments by
banking institutions as defined by the

- President. . ., .” 48 Stat. 1, In the enactment

clause Congress “declared ‘“that a serious
emergency exists.” 48 Stat. 1. The exclusion
of domestic transactions, formerly found in
the Act, was deleted from §65(b) at thia
time, :

The legislative history of the Emergency
Banking Act is short; only eight bhouwrs
elapsed from the time the bill was intro-
duced until it was signed into law. There
were no committes reports. Indeed, the biil
was not even In print at the time Y was
passed. 77 Cong. Rec. 76, 80 (1933); Schles-
inger, The Coming of the New Deal 8.

The abbreviated hilstory shows Congress

recognized that the powers conterred on the

President by the Act were great. In the de-
bate preceding the bill’s passage those sup-
porting It madde such remarks as:

“, . . in time of storm there can only be
one piiot, In my judgment, the House of
Representatives reallze that the pilot in this
case must be the Presldent of the Unlted
States, and they will steer their course by
him (Rep. Gotdshorough, 77 Cong. Rec. 81),

“It 18 a dictatorship over finance in the
United States. It 1s complete control over the
banking system in the United States. (Rep.
McFadden, 77 Cong. Rec. 80),

“L realize that In time of peace we Lave
perhaps never been called upon to vest such
transcendent powers in the Executive as are
provided for in this bill. . . . It is an emer
gency which can be adequately dealt with
only by the strong arm of Executlve power,
and therefore I expect to vote for the bill,
though 1t contalns grants of powers which
I never hefore thought I would approve in
time of peace.” (Sen. Connally, 77 Cong. Ree,
65).

The courts later upheld the validity of the
bank holiday under the Act as amended,
E.g., Smith v. Witherow, 102 P.2d 638, 641
(3d Cir., 1939); Hardee v. Washington Loan
& Trust Co, 91 F.2d 314 (D.C. Cir. 1937). Be-
cause of the prompt actlon taken by Con-
gress in ratifylng the March 6 proclamatlon,
no judicial decislons were rendered on the
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question of whether the President’s action, if
taken alone, would have been lawiul,

. Subsequently in 183334, acting under §5
(b), President Roosevelt issued a series of
orders which prohibited the hoarding of gold
and directed that all gold bullion certificates
be deposited with the Federal Reserve Banks
and which regulated transactions in foreign
exchange:

(1) Executive Order 6073 of March 10,
1933, prohibited the export or removal of
gold from the United States, except as au-
thorized by the Secretary of the Tresaury,
and banks were prohibited from making
transfers of forelgn exchange except in con-
nection with certain described transactions,
This order did not specifically refer to & na-
tional emergency.

(2) Executive Order 6102 of April 5, 1933,
generally required holders of gold coin, gold
bullion, and gold certificates to surrender
their holdings to Federal Reserve Banks. This
Order stated “By virtue of the authority
vested in me by Section 5(b) ... as amended
by Section 2 of the Act of March 8, 1933, ...
in which amendatory Act Congress declared
that a serlous emergency exists, I., . do de-
clare that said nationsl emergency still con-
tinues to exist.”

(3) Ezecutlve Order 6111 of April 20, 1933,
suthorized the Secretary of the Treasury to
regulate transactions in forelgn exchange
and the export or withdrawal of currency
from the United States. The emergency basis
for E.O. 6111 was stated in the same lan-
guage as the language of E.O. 6102, quoted
immediately above.

(4) Executive Order 6260 of August 28,
1933, was Issued to supplant Executive Orders
6102 and 6111, This order prohibited the
holding or export of gold, except under
license issued by the Secretary of the Treas-
ury, and authorized the Secretary to regu-
late or prohibit transactions In foreign ex-
change, In E.O. 6260 the President stated
“I ... do declare that a period of national
emergency exists.” Executive Order 6260 wag
confirmed and amended by Presidents Elisen-
hower and Kennedy., 31 CFR Part 54. See 42
Op. A.G. No. 35, p. 9.

(6) Executive Order 6560 of January 15,
1934, suthorized the Secretary of the Treas~
ury to regulate transactions in foreign ex-
change, transfers of credit from American

‘to forelgn banks and export of currency or

sllver coin. This order is still on the books
today. See 31 CFR Parts 127-128. In this
Order, the President declared that “a period
of natlonal emergency continues to exist.”

In January 1934 Congress ratified all acts
which had been performed under the Emer-
gency Banking Act. 48 Stat. 343 (1934); 12
U.S.C. 213 (1870).

TI. WORLD WAR II ALIEN PROPERTY FREERZE

Following the invasion of Norway and Den~
mark by Germsany in April 1840 President
Roogevelt acted to protect funds of residents
of these countries in the United States from
withdrawal under duress by issuing an or=-
der freezing those assets except as authorized
by the Secretary of the Treasury. Executive
Order No. 8389 (April 10, 1940). The order
referred to authority under § 5(b) but did
not specifically mention the existence of a
national emergency. The President had pro-
claimed a national emergency only months
before in Septembr 1993; Proclamation No.
2352 noted the neutrality of the United
States in the war and stated:

“Whereas measures requlred at this time
call for the exercise of only a limited num-
ber of the powers granted in a national emer=
gency:

“Now, therefore, I ., . do proclalm that a
national emergency exists in connection with
and to the extent necessary for the proper
observance, safeguarding, and enforcing of
the neutrality of the United States and the
strengthening of our national defense within
the limits of peacetime authorizations,”
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Subsequently on May 7, 1040, Congress
passed a resolution “to remove any doubt”
that § 5(b) authorized certain aspects of the
freeze order. The Report of the Senate Bank-
ing Committee noted that when Congress
passed the Emergency Banking Act, “it in-
tended to grant to the President all of the
powers conferred upon him by section 5(b)
of the Act of October 8, 1917, and to author-
ize him to exercise all of such powers not
only in time of war, but during any other
period of national emergency.” 8. Rep. No.
1496, 76th Cong., 3d Sess. 1 (1949). By joint
resolution, Congress thus approved and con-
firmed the order and amended § 5(b) to
clarify the President’s freeze power over alien
property. b4 Stat. 179 (1940). See United
States v. Von Clemm, 136 F. 2d 968, 970 (2d
Cir. 1934), cert denied, 320 U.S. 760 (1943)
upholding the retroactive validity of the 1940
Joint resolution of Congress).

The original freeze order was an amend-
ment to Executlve Order No. 6560 of Jan-
uary 1934 regulating foreign exchange and
the export of coin and currency and the con-
trols were somewhat similar to those exer-
cised during the First World War and during
the banking crises of 1933. This order, cover-
ing Norway and Denmark, was followed by
similar executive orders after other nations
were invaded or subjected to Axis domina-
tion. Eventually Germany, Japan and Italy
were themselves covered in June and July
1941. The purpose of the orders was to keep
the Axis from using billlons of dollars of
assets In the United States. Roosevelt Papers
(1940 vol.), p. 133-34. Regulations issued by
the Becretary of the Treasury, pursuant to a
general delegation of Presidential authority
under § 6(b) made in 1942, continue to this
date to serve as the basis for blocking trade
and financial transactions with North Korea,
Cuba and North Vietham. See 31 C.F.R, part
600 et seq.; Executive Order 9193, sec. 3,
July 6, 1942, 7 Fed. Reg. 52056, and Executive
Order 9989, Aug. 20, 1948, 13 Fed. Reg. 4801.

1V, CONSUMER CREDIT CONTROLS

Four months before the TUnited States
entered World War II, President Roosevelt is-
sued Executive Order No. 8843, which directed
the Federal Reserve Board to lmpose con-
sumer installment credit controls as a meas-
ure to Bght inflation. 6 Fed. Reg. 4035 (1941).
The order was issued on August 9, 1041, under
§ 5(b) “in order, in the national emergency
declared by me on May 27, 1941 to promote
the national defense and protect the national
economy. . . ."” 6 Fed. Reg. 4035 (1941). On
May 27, 1941, the President had issued Proc-
lamation No. 2487 which proclaimed that
“an unlimited mnational emergency con-
fronts this country, which requires that its
military, naval, air and civilian defense be
put on the basis of readiness to repel any and
all acts or threats of aggression directed
toward any part of the Western Hemisphere.”

In Executive Order 8843 the term “banking
institution” as used in § 65(b), was defined to
include any person engaged in the business of
making extensions of credit whether as a
vendor of consumer durable goods or other-
wise. The Federal Reserve Board was author-
ized, in order to prevent evasion of the order,
to regulate any other extension of install-
ment credit, any credit for the purpose of
purchasing or carrying any consumers’ dur-
able good or any other extenslon of credit
in the form of a loan (other than loans to
businesses or agficultural enterprises). 6
Fed. Reg. 4036.

There was some suggestion at the time
that the definition of banking institution to
include vendors of “consumer durable goods™
was beyond the power conferred by § 5(b).
One writer noted that the President had
‘“disclosed hitherto unsuspected potential-
ities” in § 6(b) by using this definition of
banking institutions and that a clearer stat-
utory basls would be desirable for such con-
trols. Note, Federal Regulation of Consumer
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Credit by Executive Order. 41 Qolum. L. Rev.
1287, 1289 (1941). See also Price Conirol
Bill, Hearings on H.R. 5479 before the House
Banking and Currency Committee, TIth
Cong., 1st Sess., pp. 116-117 (1941). Never-
theless, the controls were accepted _once the
order was issued and never challenged in
court. In December 1941 Congress passed the
First War Powers Act (55 Stat. 839) which
included a provislon approving snd ratify-
ing actlons which had ben taken under £ 5
(b), thus apparently approving Executive
Order No. 8843.

After World War II, Congress on four oc-
caslons took legislative action conéerning
imposition by the Federal Reserve Board of
consumer credit controls pursuant to § 5(2).
The four actions by Congress are as fol-
lows: -

(1) The Congress passed a joint resolution
in 1947 which provided that after November
1, 1947, the Federal Reserve Board was not to
exercise consumer-credit controls pursusnt
to Executive Order No. 8843, 61 Stat. 21,
12 U.8.C. 248. The joint resolution also pro-
vided that no “such consumer credit con-
trols” could be exercised except during war-
time or any national emergency thereafter
declared by the President.

The legislation took this form because
President Truman had decided to place the
issue of the continuation of controls “in
the laps of Congress” rather than rescind the
controls himself by revoking the Executive
order. 83 Cong. Rec. 9757. The legislative
history of the 1947 resolution shows that
Congress intended that the President have
the power, if needed, to make such controls
effective against the day after the resolution
by declaring a new national emergency. See
98 Cong. Rec. 9753, 9758-59.

(2) On August 16, 1948, Congress changed
its pollcy and authorized the Federal Re-
serve Board, ‘“notwithstanding” the 1547
Joint resolution, to exercise “consumer-cred-
it controls in accordance with and to caxry
out the .purposes of” Executive Order No.
8843. 62 Stat. 1201.

The legislative history of the 1948 act
again afilrms congressional intent that the
President retain his authority under Execu-
tive Order No. 8843 to exercise consumer
credit controls therearter during time of war
or national emergency. It also made clear
that he could have reimposed them on his
own without the 1948 resolution. The House
report noted:

“When the Congress terminated the con-
trols over consumer eredit pursuant to the
provision of [12 U.S.C. 2491, it specifically
provided that such termination did not af-
fect the authority to retmpose such controls
during the time of war or any national emer-
gency declared by the President. The Presi-
dent has evidently not seen fit to use this
authority to reinstate the regulation of con-
sumer credit and henceforth the committee
proposes in this joint resolution for con-
gressional enactment of such powers for a
temporary period with respect to consumer
installment credit and at the same thue
reserve the authority to exercise consumer-
credit controls therearter during the time of
war or declaration of any national emer-
gency by the President H.R. Rep. No. 2455,
80th Cong. 2d Sess. 5-6 (1948).

The 1948 authority expired June 30, 194¢.

(3) In § 601 of the Defense Production Act
of 1950, using language patterned closely on
that of the 1948 enactment, Congress again
gave the Federal Reserve Board authority to
exercise consumer credit controls under Ex-
ecutive Order No. 8843 *“notwithstanding”
the 1947 joint resolution. 84 Stat, 812.

(4) In June 1962, while extending other
parts of the act, including § 602, Congress
repeatel § 601, 66 Stat. 305. Repealing § 651
appeared to restore the provisions of the 1947
Joint resolution (12 U.B.C. 249) authorizing
the impositions of consumer credit controls
again during a war or a period of national
emergency.
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V. FOREIGN DIRECT INVESTMENT PROGRAM

Eectlon 6(b) was also used as auvhority
for the Foreign Direct Investment Program
in 1868. Under E.Q. 11387 of January 1, 1968,
controls were imposed by President Johnson
over transfers of capital to foreign countries
by substantial Investors In the United States.
A Tformsl opinion was issued by Attorney
QGeneral Ramsey Clark upholding the pro-
gram. The opinion reviews the history of
§ 6(b). It also discusses the continuation of
the national emergency declared by Presi-
dent Trumsan in Proclamation 2914 of Decem-
ber 16, 1050, which referred to the hostilities
in Korea and the world menace of the forces
of communist aggression. 42 Op. A.G. No. 35.
The order relies on the continuation of this
emergency.

In Mareh 2, 1973, a federal district court
judge ruled orally that § 5(b) did not au-
thorize an indictment charging a violation of
the foreign direct investment program. The
existence of a national emergency was not
raised, however. An appeal 1s now being pre-
pared. United Stailes v. Ryan, Crim. No. 2038-
78 (D.D.C. 1973). E.O. 11387 continues in
effect today.

VI. EXPORT CONTROLS

Most recently, § 5(b) was used for a month
in 1972 when it was invoked by President
Nixon as authority for the regulations of
exports. E.Q, 11677 of August 1, 1972. Section
5(b) was used in this situation because the
existing law authorizing export controls, the
Export Administration Act of 1969, 83 Stat.
841, as amended by 86 Stat. 133, had expired.
When export control legislation was re-en-
acted, B.O. 11677 was revoked by E.O. 11683
of August 20, 1972,

The executive order imposing controls re-
cited the continued existence of the national
emergencies declared by Proclamation No.
2914 of Decermber 16, 1950, referred to above,
and by Proclomation No. 4074 of August 15,
1971, which imposed a supplemental duty
on imports for balance of payments purposes.
on imports for balance of payments pur-
poses.

50 U.S.C. App. 5. SUSPENSION OF PROVISIONS
RELATING TO ALLY OF ENEMY; REGULATION
OF TRANSACTIONS IN FOREIGN EXCHANGE OF
GoLp OR SILVER, PROPERTY TRANSFERS,
VESTED INTERESTS, ENFORCEMENT AND PEN-
ALTIES
(a) The President, if he shall find it com-~

patible with the safety of the United States

and with the successful prosecution of the
war, may, by proclamation, suspend the pro-

visions of this Act [sections 1 to 6, 7 to 39

and 41 to 44 of this Appendix] so far as they

apply to an ally of enemy, and he may re-
voke or renew such suspension from time to
time; and the Presldent may grant.licenses,
special or general, temporary or otherwise,
and for such period of time and containing
such provisions and conditions as he shall
prescribe, to any person or class of persons

to do business as provided in subsection (a)

of section four hereof [section 4(a) of this

Appendix], and to perform any act made

unlawiul without such license in section

three hereof [section 3 of this Appendix].
and to file and prosecute applications under
subsection (b) of section ten hereof [section

10(h) of this Appendix]; and he may revoke

or renew such licenses from time to time, if

he shall be of opinion that such grant or
revocation or renewal shall be compatible
with the safety of the United States and
with the successful prosecution of the war;
and he may make such rules and regulations,
not inconsistent with law, as may be neces-
sary and proper to carry out the provisions

of this Act [sections 1 to 6, 7 to 39 and 41

to 44 of this Appendix]; and the President

may exerclse any power or authority cone-
ferred by this Act [srid sections] through
such offlcer or officers as he shall direct.

If the President shall have reasonable cause
to believe that any act is about to be per-
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formed in violation of sectlon three hereof
[section 3 of this Appendix] he shall have
authority to order the postponement of the
performance of such act for a period not ex-
ceeding ninety days, pending investigation
of the facts by him.

(0) (1) During the time of war or during
any other period of national emergency de-
clared by the president, the President may,
through-any agency that he may designate,
or otherwise, and under such rules and regu-
lations as he may prescribe, by means of
instructions, licenses, or otherwise—

(A) investigate, regulate, or prohibit, any
transactions in foreign exchange, transfers
of credit or payments between, by, through,
or to any banking institution, and the lm-~
porting, exporting, hoarding, melting, or ear-
marking of gold or silver coin or bullion,
currency or securities, and ’

(B) investigate, regulate, direct and com-
pel, nullify, vold, prevent or prohibit, any
acquisition holding, withholding, use, trans-
fer, withdrawal, transportation, importation
or exportation of, or dealing in, or exerclsing
any right, power, or privilege with respect
to, or transactions involving any property, in
which any forelgn country or a national
thereof has any.interest. N
by any person, or with respect to any prop-
erty, subject to the jurisdiction of the United
States; and any property or interest of any
foreign country or national thereof shall vest,
when, as, and upon the terms, directed by
the President, in such agency or person &
may be designated from time to time by the
President, and upon such terms and condi-
tions as the President may prescribe such
interest or property shall be held, used, ad-
ministered, liquidated, sold, or otherwise
dealt with In the Interest of and for the
benefit of the United States, and such degig-
nated agency Or person may perform any
and all acts incident to the accomplishment
or furtherance of these purposes; and the
President shall, in the manner hereinabove
provided, require any person to keep a full
record of, and {0 furnish under osath, in the
form of reports or otherwise, complete In-
formation relative to any act or transaction

. referred to 1n. this subdivision either before,
during, or after- the completion thereof, or
relative to eny interest in foreilgn property,
or relative to any property in which any for-
eign country or any nationel thereof has or
has had sny interest, or as may be other-
wise necessary to enforce the provisions of
this subdivision, and in any case In which
a report could be required, the President
may, in the manner hereinabove provided,
require the production, or if necessary to the
national security or defense, the seizure, of
-any books of account, records,. contracts, let~
ters, memoranda, or other papers, in the
custody or control of such person; and the
President may, in the manner hereinabove
provided, take other and further measuros
not inconsistent herewith for the enforce-
ment of this subdlvision. '

(2) Any payment, conveyance, transfer, as-
slgnment, or dellvery of property or interest
therein, made to or for the account of the
United States, or as otherwise directed, pur~
suant to this subdivision or any rule, regu-
lation, instruction, or direction issued here-
under shall to the extent thereof be a full ac-
quittance and discharge for all purposes of
the obligation of the person making the
same; and no person shall he held liable In
any court for or in respect to anything done
or omitted 1n good falth in connection with
the administration of, or In pursuance of and
in reliance on, this subdivislon, or any rule,
regulation, instruction, or direction lssued
hereunder.

(3) As used in this subdivision the term
«United States” means the United States
~and any place subject to the Jurisdiction
thereof: Provided, however, That the fore-
going shall not be construed as a Hmitation

upon the power of the President, which is
hereby conferred, to prescribe from time to
time, definitions, not inconsistent with the
purposes of this subdivision, for any or all
of the terms used in this subdivision. ‘Who-
ever willfully violates any of the provisions
of this subdivision or of any license, order,
rule or regulation lssued thereunder, shall
upon conviction, be fined mnot more than
$10,000, or, if a natural person, may be Itt=
prisoned for not more than ten years, or
both; and any officer, director, or agent of
any corporation who knowingly participates
in such violation may be punished by a like
fine, imprisonmernt, or both..As used In this
subdivislon the term “person’” means an indi-
vidual, partnership, assoclation, or corpora=-
tion. .(Oct. 6, 1917, ch. 196, § 5, 40 Stat. 415;
Sept. 24, 1918, ch. 176, § 5, 40,-Stat. 966;
Mar. 9, 1933, ch. 1, § 2, 48 Stat. 1; May 7, 1940,
ch. 185, § 1, 54 Stat. 179; Dec. 18, 1941, ch. 598,

title IIT, § 301, 55 Stat. 839; Proc. No. 2695, .

July 4, 1946, 11 FR. 751%, 60 Stat. 1352.)
[See 123 U.8.C. 95 and 05a. Supra.]

10 U.S.C. €73. READY RESERVE

(a) In time of national emergency declared
by the President after January 1, 1953, or
when otherwise authorized by law, an al-
authorlty designated by the Secretary con=
cerned may, without the consent of the per-
sons concerned, order any unit, and any
member not assigned to & unit organized to
serve o3 & unit, in the Ready Reserve under
the jurisdiction of that Secretary to active
duty (other than for training) for not more
than 24 consecutive raonths.

(b) To achleve falr treatment ag between
members in the Ready Reserve who are belng
considered for recall to duty without thelr
consent, consideration shall be given to—

(1) thelength and nature of previous serv-
ice, to assure such sharing of exposure o
hazards as the natlonal security and military
requirements will reasonably aliow;

(2) family responsibilities; and

(3) employment necessary to maintain the
national health, safety, or interest.

The Secretary of Defernse shall prescribe such
policies and procedures as he conslders nec-
esgary to carry out this subsection. He shell
report on those policies and procedures at
1enst once a year to the Commitices on Armed
Services of the Senate and the House of Rep~
resentatives.

(c¢) Not more than 1,000,000 members of
the Ready Rescrve may be on eactive duty
(other than for traindng), withourt their con~
sent, under this section at eany one time.
(Aug. 10, 1956, ch. 1041, T0A Stat. 28; Bept. 2,
1068, Pub. L. 86-861, §8 1 (14), 33(a) (5), 2
Stat. 1441, 1564.) ;

NorE—EzcErpr FroM House REFORT 1086, 82p
Cong., 20 Bress. (1952)
NATIONAL EMERGENCY DECLARED BY THE
PRESIDENT '

In time of national emergency proclaimed
by the President, of when otherwise au-
thorized by law, sny member of the Ready
Reserve may be ordered to active duty with=-
out his consent for such pericd of time not
to exceed 24 consecutive months, but no
member could be ordered to active duty,
under the committee amendment, until the
Congress had determined the number of
members peeded for the natlonal securlty.
Members may be crdered ss individuals or
as units, but s in the previous subsection
the committee has provided a safeguard
agalnst the ordering of individual members
of units orgarized to serve as units. This
provision would apply only in a future ng-
Honal emergency proclatmed by the Presi-
dent but would retaln in effect the authority
to order such members to active duty under
section 21 of the UMTS Act with the limita~
tlons contained therein.

At present time all members of the Naval
Rescrve, Marine Corps Reserve, and the Coast
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Guard Reserve, may be ordered to active duty
in time of Presidential emergency for the
duration of the emergency and for 6 months
thereafter. In addition, the President may,
at any time, call out the Natlonal Guard and
Ailr Natlonal Guard to enforce the laws of the
United States, to quell insurrection, and in
case of actual or threatened invasion. As far
as the Naval Reserve, Marine Corps Reserve,
and Coast Guard Reserve are concerned, this
stbsection represents a substantial decrease
in the number and the period of service of
reservists liable to be ordered to active duty
in time of Presidential emergency.

Nore—ExceErpT8 From HOUSE REPORT 10066,
82p CoNG., 20 Sess. (1952)

THE READY RESERVE

The Ready Reserve defined by this section
would contain those portions of the reserve
components which would be most liable for
active duty and which would be subject to
call in time of war, or national emergency
declared by the President or the Congress,
or when otherwise authorized by law. ‘The
last phrase includes authority to order re-
servists to active duty pursuant to sectlon
91 of the Universal Military Training and
Service Act which s not affected by this
bill.

Note, however, that under section 234 (b),
which authorizes the ordering of the Ready
Reserve to actlve duty in time of national
emergency declared by the President, the
Congress must first determine the number of
members who may be so ordered.

The Ready Reserve would be the only part
of the reserve components which could be
used in a Presidential emergency without
further congressional action. At the present
time, all of the Naval Reserve, Marine Corps
Reserve, and Coast Gusrd Reserve could be
called to sactive -service In & Presidential
emergency. In addition, the entire National
Guard and the entire Air National Guard
is now callable by the President in case of
threatened or actual mvaslon, insurrection,
or to execute the Federal laws.

NOTE

Under this provision 1,000,000 men can be
called to active duty. In addition the Na-
tional Gluard can be federalized in a national
emergency, which adds several thousand men
to the total. In time of national emergency,
therefore, In sddition to exzisting armed
forces at least eight divisions of troops, over
100 squadrons of aircraft and 56 ships can
be activated by order of the President.

40 T.S.C. 278b. Samx; EXCEPTION OF CERTAIN

VirAL LEASES DURING WAR OR EMERGENCY

The provisions of section 278a of this title
ghall not apply during war or a national
emergency declared by Congress or by the
President to such leases or renewals of exist«
ing leases of privately or publicly owned
property as are certified by the Secretary
of the Army or the Secretary of the Navy,
or by such person or persons as he may desig-
nate, as covering premises for military, naval,
or civilian purposes necessary for the prose-
cution of the war or vital in the national
emergency. (Apr. 28, 1942, ch. 249, 68 Stat.
247.)

NoTE—ExcErpr From House RErorT 2029,
77TH CONG., 20 SEss. (1943)

The Committee on Expenditures in the
Txecutive Departments, to whom was referred
the bill (8. 2212) to suspend during a na-
tional emergency declared by Congress or by
the President the provisions of section 322
of the act of June 30, 1032, as amended,
having considered the same, report favorably
thereon with recommendation that it do pass
with amendments. )

The purpose of the proposed legislation i
to render Inapplicable to leasea entered into
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by the Government for national defense pur-
pboses the present restrictions of section 322
of the act of June 30, 1932, as amended (40
U.8.C. 2784A), that the annual rental of prop-
erties leased may not exceed 15 percent of
the market value of. the bremises on that
date of the lease, and the further restriction
that alterations, improvements, ang repalrs
may not be made in an amount in excess
of 25 percent of the amount of the rent
for the first year of the rental term, or for
the entire rental term if the lease runs for
less than 1 year.

Testimony given by witnesses from the
War Department indicates that these re-
strictions are impracticable in connection
with leases of premises for the establishment
of Information and filter centers ag part of
aircraft warning service Installations, and
&lso in many other types of national defense
leases, as, for example, the leasing of prop-
erties for use as offices and warehouses, for
storage or manufacturing purposes. Navy
Department expressed concurrence in these
observations,

The committee coneurs in the view that
all leases which are to be exempted from the
provisions of section 322 of the act of June
30, 1932, as amended, should be certified by
the Becretary of War or the Secretary of the
Navy, or their authroized representatives, as
covering premises for military, naval, or ci-
villan purposes necessary for the prosecu-
tion of the war or vital in the national emer-
gency. The bill, as introduced, was amended
by the Senate by Insertion of appropriate
language to this effect. This language will
require executive departments or establish-
ments other than the War and N avy Depart-
ments to obtain a certificate from an author-
ized representative of the Secretary of War or
the Secretary of the Navy to the effect that
the lease In question is necessary for the
prosecution of the war or vital in the na~
tional emergency. If no such certificate is ob-
tained the existing restrictions which, in the
Judgment of the committee, are desirable
where prosecution of the war effort is not in-
volved, will be applicable.

41 U.8.C. 252. PURCHASES AND CoNTRACTS
FOR PROPERTY

() Applicability of chapter; delegation of
suthortly.

Executive agencies shall make purchases
and contracts for property and services in
accordance with the provisions of this chap-
ter and implementing regulations of the
Administrator; but this chapter does not
apply—

(1) to the Department of Defense, the
Coast Guard, and the National Aeronautics
and Space Administration; or

(2) when this chapter is made inapplic-
able pursuant to section 474 of Title 40 or
any other law, but when this chapter is made
inapplicable by such provision of law, sec~
tions b and 8 of this title shall be applicable
in the absence of authority conferred by stat-
uie to procure without advertising or with-
out regard to said section 5 of this title.

(b) 8mall business concerns; share of busie
ness; advance publicity on negotiated pur-
chases and contracts for property.

It is the declared policy of the Congress
that & falr proportion of the total purchases
and contracts for property and services for
the Government shall be placed with small
business concerns, ‘Whenever it 1s proposed
to make a contract or purchase in excess of
810,000 by negotiation and without advertis~
ing, pursuant to the authority of paragraph
(7) or (8) of subsection (e) of this section,
suitable advance publicity, as determined by
the agency head with due regard to the type
of property involved and other relevant con-
siderations, shall he given for a period of at
least fifteen days, wherever bracticable, ag
determined by the agency head.

(¢) Negotiated burchases and contracts
for property; conditions,
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All purchases and contracts for property
and services shall be made by advertising,
as provided in section 253 of this title, ex-
cept that such purchases and contracts may
be negotiated by the agency head without
advertising if—

(1) determined to be necessary in th: pub-
le interest during the period of ¢ ne'ional
emergency declared by the President or by
the Congress;

(2) the public exigency will not ad:nit of
the delay incident to agd vertising;

(3) the aggregute amount involved does
not exceed $2,500;

(4) for personal or professicnal servicis;

(5) for any service to be rendered bty any
university, college, or cther educational in-
stitution;

(8) the property or services are -0 be
procured and used outside the limits ¢f the
United States and its possessions;

(7) for medicines or medical property:

(8) for preoperty purchased for authcrized
resale;

(9) for perishable
sistence supplies;

(10) for property or services for which it
s impracticable to secure competition;

(11) the agency head determines tha: the
purchase or contract is for experimenta;, de-
velopmental or research work, or for the
manufacture or furnishing of property for
experimentation, development, research, or
test;

(12) for property or services as to which
the agency head determines that the (ar-
acter, ingredients, or components thoreof
are such that the purchase or contract should
not be publicly disciosed;

(13) for equipment which the agency ead
determines to be technical equipment, and
2s fo which he determines that the procure-
ment thereof without advertising is necces-
sary In special situations or in particulay
localities in order to assure standardization
of equipment and mterchangeability of parts
and that such standardization and irter.
changeability is necessary in the public
interest;

(14) for property or services as to wlich
the agency head determines that bid Pprices
after advertising therefor are not reasonable
(either as to all or as to some part of the-
requirements) or have not been Independ-
ently arrived at in open competition: Fro-
vided, That no negotiated purchase or con-
tract may be entered Into under this psra-
graph after the rejection of all or somc of
the bids received unless {A) notificatior of
the iIntension to negotiate and reasonshle
opportunity to negotiate shall have been
given by the agency head to each responsible
bidder and (B) the hegotiated price 18 the
lowest negotisted price offered by 8Ny reson-
sible supplier; or

(16) otherwise authorized by law, exeapt
that section 264 of this title shall apply to
purchases and contracts made without ad-
vertising under this paragraph,

(d) Bids in violation of antitrust laws,

If in the opinion of the agency head bids
received after advertising evidence any vioia-
tion of the antitrust laws he shall refer su:h
bids to the Attorney General for appropris e
action.

(e) Exceptions to section.

This section shall not be construed to (a)
authorize the erection, repair, or furnishing
of any public buflding or public improvs:-
ment, but such authorization ghall be re-
quired in the same manner a3 heretofore, -r
(B) permit any contract for the constru--
tion or repalr of bulildings, roads, sidewalks,
sewers, mains, or similar items to be neg.-
tiated without advertising as required Ly
section 253 of this title, unless such coi.-
tract is to be performed outside the cont:-
nental United States or unless negotistion «f
such contract is authorized by the provisior.s
of paragraphs (1)—(8), (10)—(12), or (14)
of subsection (c) of this section.,

or nonperishable sub-
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(f) Carriage of cargo; specification of con-
tainer size.

No contract for the carriage of Government
property in other than JGovernment-owned
cargo containers shall require carriage of
such property in cargo contalners of any
stated length, height, or width. (June 30,
1049, ch. 288, title II, § 302, 63 Stat. 393; July
12, 1952, ch. 708, § 1 (m), 66 Stat. 594; Aug.
28, 1958, Pub. L. 85-800, §§ 1-8, 72 Stat. 966;
Nov. 8, 1965, Pub. L. 89-343, §5 1, 2, 79 Stat.
1303; Nov. 8, 1965, Pub. L. 89-348, § 1(2), 19
Stat. 1310; Mar. 16, 1968, Pub, L. 90-268, § 4,
82 Stat. 50.)

NOTE—EXCERPTS FROM HOUSE REPORT 670, 8isT
CoNg., 1st SESS. (1949)

TITLE IIX, PROCUREMENT PROCEDURE

This title follows in structure, and is iden-
tical in language with, the Armed Services
Procurement Act, with a few appropriate
changes and omissions.

Section 301. Declaration of purpose-—

This section states that the purpose of
title ITI is to facilitate the procurement of
supplies and services.

Section 302. Application and procurement
methods-—

L =+ - E *

(c) Initially, this subsection resflirms the
basic principle that purchases and contracts
shall be made by advertising. Negotiation is
made permissible In certain excepted cases,
however, to provide flexibility in Govern-
ment procurement.

(1) This paragraph would _permit auto-
matic and Immediate transition from more
rigld peacetime advertising procedures to s
completely flexible system if the President or
the Congress declares the existence of a ng~
tional emergency.

31 U.S.C. 203. ASSIGNMENTS OF CLAIMS;
SET-OFF AGAINST ASSIGNEE

All transfers and assignments made of any
claim upon the United States, or of any
part or share thereof, or Interest therein,
whether absolute or conditional, and what-
ever may be the consideration therefor, and
all powers of attorney, orders, or other au-
thorities for receilving Payment of any such
claim, or of any part or share thereof, ex-«
cept as hereinafter provided, shall be ab-
solutely null and void, unless they are freely
made and executed In the presence of at
lesst two attesting witnesses, after the. allow-
ance of such a clalm, the ascertainment of
the amount due, and the Issuing of a war-
rant for the payment thereof. Fuch transfers
assignments and powers of attorney must
recite the warrant for payment and must be
acknowledged by the person making them
before an officer having authority to take
acknowledgements of deeds, and shall be
certified by the officer; and i1t must appear
by the certificate that the officer, at the time
of the acknowledgement, read and fully ex-
plalned the transfer, assignment, or warrant
of attorney to the person acknowledging the
same. The provisions of this section shall not
aprly to payments for rent of postoffice quar-
ters made by postmasters to duly author-
izecl agents of the lessors.

The provisions of the breceding paragraph
shall not apply in any case In which the
moneys due or to become due from the
United States or from any agency or depart-
ment thereof under a contract. providing for
payments aggregating $1,000 or more, are as-
signed to a bank, trust company, or other
financing institution, including any Federal
lending agency: Provided, . .

1. That in the case of any contract entered
into prior to October 9, 1940, no claim shall
be assigned without the consent of the head
of the department or agency concerned;

2. That in the case of any contract en-
tered into after October 9, 1940, no claim
shall be assigned if it arises under a con-
tract which forbids such assignment;
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3. That unless otherwise expressly per-
mitted by such contract any such assign-
ment shall cover all amounts payable under
such contract and not already paid, shall not
be made to more than one party, and shall
not be subject to further assignment, gx-
cept that any such assighment may be made
in one party as agent or trustee for two or

more parties participating in such financing;.

4. That in the event of any such assign-
ment, the assignee thereof shall file written
notice of the assignment together with a
true .copy of the instrument of assignment
with (a) the contracting officer or the head
. of his department or agency; (b) the surety
or sureties upon the bond or bonds, if any,
in connection with such contract; and (c)
the disbursing officer, if any, designated in
such contract to make payment.

Notwithstanding any law to the contrary
governing the valldity of assignments, any
assignment pursuant to this section, shall
constitute a valld assignment for all pur-
poses.

In any case in which moneys due or to
become due under any contract are or have
beén assigned pursuant to this section, no
liability of any nature of the assignor to the
Unlited States or any department or agency
thereof, whether arising form or independ-
ently of such contract, shall create or im-
pose any liability on the part of the assignee
to make restitution, refund, or repayment to

the United States of any amount heretofore

since July 1, 19850, or herea,fter recelved under
the assignment.

Any contract of the Depariment of Defense,
the General Services Administration, the
Atomic Energy Commissian, or any other de-
partment or agency of the United States
designated by the Presideni, except any such
contract under which full payment has been
made, may, in time of war or national
emergency proclaimed by the President (in-
cluding the national emergency proclaimed
December 16, 1950) or by Act or joint resolu-
tion of the Congress and until such war ar
national emérgency has been terminated in
such manner, provide or be amended with-
out consideration to provide that payments
to be made to the assignee of any moneys
.due or to become due under such contract
shall not be subject to reduction or sei-off,
and if such provision or one to the same
general effect has been at any time hereto-
fore or is hereafter included or inserted in
any such contract, payments to be made
thereafter to an assignee of any monheys due
or to become due under such contract,
whether during or after such war or emer-
gency, shall not be subject to reduction or
set-off for any liability of any nature of the
assignor to the United States or any depart-
ment or agency thereof which arises inde-
pendently of such contract, or hereafter for
any liabllity of the assignor on account of
(1) renegotiation under any rehegotidtion
statute or under any statutory renegotiation
article in the contract, (2) fines, (38) penal-
ties (which. term does not Include amounts
which may be collected or withheld from
the assighor in accordance with or for fatlure
to comply with the terms of the contract),
or (4) taxes, social security contributions;
or the withholding or nonwithholding of
taxes or- social security contributions,
whether arising from or independently of
such contract. o

Except as herein otherwise provided, noth-
ing in this section shall be deemed to affect
or impair rights or obligations heretofore
accrued., (R.S. § 3477, May 27, 1908, ch. 206,
35 Stat. 411; Oct. 9, 1940, ch. 779, § 1, b4 Stat,
1029; May 15, 1951, ch. 75, 65 Stat. 41.)

NOTE—EXCERPT FROM SENATE REPORT 217,
82p Cona., lsT SEss. (1961)

The purpose of this enactment was to en-
courage the participation of banks in the
financing of Government contractors under
the defense program of that time, It per-
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mitted contractors to assign to financing in-
stitutions moneys due or to become due
under their Government contracts, and it
assured the assignee banks that, when pay-
ments were made to them by the Government
pursuant to such assignments, such psay-
ments would not be subject to reduction
or set-off on account of any claims the Gov-
ernment might have against the contractor

arlsing independently of the assigned
contract.
Enactment of 8. 988, with commitiee

amendments, would make 1t clear that a
bank or other financing Institution taking
an assignment of claims pursuant to the act
would not be subject to later recovery by
the Government of amounts previously paid
to the bank as assignee, except, of course,
that it would not prevent the Government
from obtaining restitution of amounts which
may have been pald as the result of fraud.

Second, the amendment would continue
the provision of the present law that, if an
assigned contract contains a ‘“no set-off”
clause, payments made by the Government
to the assignee bank will not be subject to
reduction or set-off because of any claims
of the Government agalnst the contractor
which arise independently of the contract,
but it would also be made clear that the as-
signee would be protected agalnst set-off on
account of claims off the Government against
the contractor arising from renegotiation,
fines, and penalties—claims which are or-

dinarily regarded as arising outside of the -

assigned contract. In any event, however,
where the Government has claims against
the contractor, the Government would be
allowed to withhold, out of payments due to
an assignee bank, any amounts in excess of
the bank's interest in loans secured by such
asslgnments,

Finally, the authority for including the
“no get-off” clause in Government contracts,
which is now restricted to the Departments
of the Army, Navy, and Alr Force, would be
extended to contracts entered into by the
General Services Administration, the Atornlc
Energy Commission, and such other agencles
of the Government as the Presldent may des-
ignate. However, authority for the inclusion
of the clause would not be mandatory-—it
would be permissive In all cases at the dis-
cretion of the Government agencies cone«
cerned,

41 U.S.C. 15. TRANSFERS OF CONTRACTS; ASSIGN«=
MENT OF CraiMs; SET-OFF AGAINST ASSIGNEE

No contract or order, or any interest there-
in, shall be transferred by the party to whom
such contract or order is given to any other
party, and any such transfer shall -calse
the annulment of the contract or order
transferred, so far as the United States are
concerned. All rights of actlon, however, for
any breach of such contract by the contract-
ing parties, are reserved to the United States.

The provisions of the preceding paragraph
shall not apply ln any case in which the
moneys due or to become due from the Unit-
ed States or from any agency or department
thereof, under & contract providing for pay-
ments aggregating $1,000 or more, are As-
sighed to a bank, trust company, or other
financing Institution, including any Fed-
eral lending agency: Frovided, 1. That in the
case of any contract entered Into prior to
October 9, 1940, no claim shall be assigned
without the consent of the head of the de~
partment or agency concerned; 2. That In
the case of any contract entered into after
October 9, 1940, no claim shall be assigned
if it arises under a contract which forbids
such assignment; 3. That unless otherwlse
expressly permitted by such contract any
such assignment shall cover all amounts pay-
able under such contract and not already
pald, shall not be made to more than one
party, and shall not be subject to further
asslgnment, except thet any such assignment
may be made to one party as agent or trustee
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for two or more parties participating In such
financing; 4. That in the event of any such
asslgnment, the assignee thereof shall file
written notice of the assignment together
with a true copy of the instrument of as-
signment with (a) the contracting officer or
the head of his department or agency; (b)
the surety or sureties upon the bond or
bonds, if any, in connection with such con-
tract; and (¢) the disbursing officer, if any,
designated in such contract to make pay-
ment.

Notwithstanding any law to the contrary
governing the validity of assignments, any
assighment pursuant to this section, shall
constitute a valld assignment for all purposes.

In any case in which moneys due or to
become due under any contract are or have
been assigned pursuant to this section, no
liability of any nature of the assignor to
the United States or any department or
agency thereof, whether arising from or in-
dependently of such contract, shall create
or impose any liability on the part of the
asslgnee to make restitution, refund, or re-
payment to the United States of uny amount
heretofore since July 1, 1950, or hereafter
recelved under the assignment,

Any contract of the Department of De-
fense, the General Services Administration,
the Atomic Energy Commission, or any other
dePartment or agericy of the United States
designated by the President, except any such
contract under which full payment has been
made, may, in time of war or national emer-
gency proclaimed by the President (including
the national emergency proclaimed Decem-
ber 16, 1950) or by Act or joinit resolution of
the Congress and uniil such war or national
emergency has been terminated in such man-
ner, provide or be amended without consid-
eration to provide that payments to be made
to the assignee of any moneys due or to
become due under such contract shall not
be subject to reduction or set-off, and if such

provision or one to the same general effect

has been at any time heretofore or is here-
after included or inserted In any such con-
tract, payments to be made thereafter to an
assignes of any moneys due or to become due
under such contract, whether during or after
such war or emergency, shall not be subject
to reduction or set-off for any liability of
any nature of the assignor to the United
States or any department or agency thereof
which arises independently of such conftract,
or hereafter for any liability of the assignor
on account of (1) renegotiation under any
renegotiation statute or under any statutory
renegotiation article in. the contract, (2)
fines, (3) penalties (which term does not
include amounts which may be collected or
withheld from the assignor In accordance
with or for failure to cotnply with the terms
of the contract), or (4) taxes, social security
contributions, or the withholding or non-
withholding of taxes or social security con-
tributions, whether arising from or inde-
pendently of such contract.

Except as herein otherwise provided,
hothing in this section shall be deemed to
affect or impair rights or obligations hereto-
fore accrued. (R. 8. § 3737; Oct. 9, 1940, ch.
779, § 1, b4 Stat. 1029; May 15, 1951, ch. 75,
65 Stat. 41.)

NOTE—ExXCERPT FROM SENATE REPORT 217, 82D
CoNg., 1sT SESS. (1951)

The Committee on Banking and Currency,
to whom was referred the bill (S. 998) to
facilitate the financing of defense contracts
by banks and other financing institutions,
to amend the Assignment of Claims Act of
1940, and for other purposes, having con-
sidered the same, report favorably thereon
with amendments and recommend that the
bill, as emended, do pass.

* * » " .

Enactment of S. 998, with committee
amendments, would make 1t clear that & bank
or other financing institution taking an
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assighment of claims pursuant to the act
would not be subject to later recovery by the
CGovernment of amounts previously psaid to
the bank as assignee, except, of course, that
it would not prevent the Government from
obtaining restitution of amounts which may
Iave been pald es the result of fraud.

Hazcondly, the amendment would continue
the provision of the present law that, If an
assigned contract contains a “no set-off”
clause, payments made by the Government to
the assignee bank will not be subject to
reduction or set-off because of any claims of
the Government against the contractor which
arlse independently of the contract, but it
woulid also be made clear that the assignee
would be protected against set-off on account
of claims of the Government against the
contractor arising from renegotiation, fines,
and penalties—claims which are ordinarily
regarded as arising outside of the assigned
conrract, In any event, however, where the
Government has claims against the contrac-
tor, the Government would be allowed to
withhold, out of payments due to an assignee
bank, any amounts in excess of the bank’s
interest in loans secured by such assign-
ments.

¥inally, the authority for including the
*no set-off” clause in Government contracts,
which is now restricted to the Departments
of the Army, Navy, and Air Force, would be
extended to contracts entered into by the
General Services Administration, the Atomic
Energy Commisslon, and such other agencles
of the Government as the President may
designate. However, authority for the inclu-
sion of the clause would not be mandatory—
it would be permissive in all cases at the
discretion of the Government agencies con-
cerned.

Mr. ROTH. Mr. President, as a sponsor
of the National Emergencies Act, I am
pleased with the rapid consideration
which the Senate is giving to this impor-
tant legislation. I strongly urge its pass-
age today.

This bill represents another effort by
Congress to insure that Congress and.the
President share equally the responsibility
for major natlonal policy decisions. This
bill, for the first time, will establish cri-~
teria under which a national emergency
can be declared by the President and
provides for its automatic termination
unless extended by congressional action.

1% also terminates four nhational emer-
gencies which are still in effect. Most
Americans do not know that since March
6, 1933, the United States has been in an
official state of national emergency. The
1933 emergency was declared to deal with
the Depression. In addition, three other
national emergencies are concurrently in
effect—the December 16, 1950 emergency
in connection with the Korean war, the
Mayrch 23, 1970 emergency to handle the
Post Office strike, and the August 15,
1971 emergency to carry ouf certain cur-
rency restrictions to help our balance
of payments.

Tiecause Congress has been remiss in
not terminating these emergencies, many
outdated statutes designed to give the
President wide-sweeping powers to meet

the emergency situations of those times -

remain on the books. It is my under-
standing that In its almost 2 years of
dilizent work, the Special Committee on
the Termination of the National Emer-
gency compiled some 470 provisions of the
United States Code which in some way or
another delegate extraordinary powers
t0 the President in times of war or na=
tional emergency.

It is important and essential that in
such times, the President does have he
powers needed to deal with the situati-n.
But it iIs also essential that when the
emergency is over, the emergency pow=rs
either terminate or are carefully rve-
viewed to insure that they make sound
and responsible permanent legislatiorn.

In times of emergency, important l:g-
islation does not receive the time snd
attention which it would in normal tim =s.

One provision that this bill would. ~e-
peal gives the Presidenit, the Secret:ry
of the Army, or any general the authority
to declare any part or all of the United
States a military zone, within which eny
act he designates may be punished as
a crime. Such a sweeping provision ri.p-
resents a potential threat to American
liberties and should certainly be struck
from the books.

In my judgment, this bill devises a
sensible way of insuring that rapid act:on
can be taken to meet an emergency situa-
tion while safeguarding against the ar-i-
trary and irresponsible use of such pov.er
by a future President. Under the tili,
the President is authorized to declire
a national emergency whenever he bLe-
Heves it “essential to the preservati-n,
protection, and defense of the Consti:u-~
tion, and is essential to the common «e-
fense, safety, or well-being of the tervi-
tory and people of the United States.”

However, the emergency could be tor-
minated.by Congress.by concurrent re:o-
lution and, if not, would expire at the end
of 6 months unless explicity continted
by Congress. Moreover, the President
would be required during the emerge: cy
to keep a list of all Executive orders, pro~
mulgations, rules, et cetera, made with
respect to the emergency and transrit
the texts to Congress. This provision will
provide a comprehensive overview of zll
extraordinary acts taken during an
emergency and a measure of congr:s-
sional oversight over such acts.

I believe that this bill strikes a care’ul
balance between the need for the Presi-
dent to act in the case ¢f war or another
kind of national emergency and the -e-
guirements of shared powers and resp¢n-
sibilities between Congress and the Presi-
dent. I hope it will be passed today and
speedily acted upon by the other House
and signed into law by the President.

Mr. MATHIAS. Mr. President, I wize
the adoption of the amendment.

The ACTING PRESIDENT pro tea-
pore. The question is on: agreeing to the
amendment in the nature of a substitute.

The amendment was egreed to.

The bill was ordered to be engrossad
for a third reading, was read the th:rd
time, and passed, as foliows:

S. 3957
An act to terminate certain authorities w th
respect to national emergencies still in
effect, and to provide for orderly imf'e-

mentation and termination of future 1.a-

tional emergencies

Be it enacted by the Sengle and House n}
Representatives of the United States of
America in Congress assembled. That tiis
Act may be clted as the “Mational Emerge -
cies Act™.

TITLE I—TERMINATING EXISTING
* DECLARED EMERGENCIES

Sec. 101. (a) All powers and authorities

possessed by the President. any other offi:er
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or employee of the Federal Government, or
any Executive agency, as defined In section
105 of title 5, United States Code, as a result
of the existence of any declaration of na-
tlonal emergency in effect immedilately prior
to one year after the date of enactment of
this Act are terminated one year from the
date of such enactment. Such termination
shall not affect—

(1) any action taken or proceed.ng pend-
ing not finally concluded or determined on
such date; -

(2) any action or proceeding based on any
act committed prior to such date; or

{(3) any rights or duties that matured or
penslties that were lncurred prior to such
date.

{b) For the purpose of thls section, the
words ‘“any national emergency in effect”
mean & general declaration of emergency
made by the President pursuant to a statute
authorizing him to declare a national emer=~
gency.

TITLE II—-DECLARATION OF FUTURE

NATIONAL EMERGENCIES

Src. 201, (a) In the event the President
finds that a proclamation of a national
emergency s essential to the preservation,
protection and defense of the Constitution
or to the common defense, safety, or well-
being of the territory or people of the United
States, the Presldent is authorized to pro-
clalm the existence of a national emergency,
Such proclamation shall immediately be
transmitted to the Congress and published
in the Federal Register.

{b) Any provisions of law conferring pow-
ers and authorities to be exercised diring a
netional emergency shall be effective and
remain in effect (1) only when the Presi-
dent (in accordance with subsection (a) of
this. section), specifically declares a national
emergency, and (2) only in accordance with
this Act. No law enacted after the date of
enactment of this Act shall supersede this
title unless it does so in specific terms. re-
ferring to this title, and declaring that the
new law supersedes the provislons of this
ttle.

Sec. 202. (a) Any national emergency de~
clared by the Presldent in accordance with
this title shall terminate if—

(1) Congress terminates the emergency by
concurrent resolution; or

(2) the President issues a proclamation
terminating the emergency.

At the end of each year following the decla-
ration of an emergency which 1s still in ef-
fect, the President shall publish in the Fed-
eral Register and transmit to the Congress
& notice stating that the emergency is still
in effect. Any national emergency declared
by the President shall be terminated on the
date specified In any concurrent resclution
referred to in clause (1) of this subsection,
and any powers or authorities exercised by
reason of said emergency shall cease to be
exercised after such specified date, except
that such termination shall not affect—

(A) any action taken or proceeding pend-
ing not finally concluded or determined on
such, date;

(B) any action or proceeding based on any
act committed prior to such date; or

(C) any rights or duties that matured or
penalties that were incurred prior to such
date.

(b) Not -later than six months after a
rational emergency is declared, and not later
than the end of each six-month period there~
after that such emergency continues, each
House of Congress shall meet to consider
a vote on a concurrent resolution to deter-
mine whether that emergency shall be termi-
nated.

(c) (1) A concurrent resolution to termi-
nate or continue a national emergency de-
clared by the President shall be referred to
the appropriate committee of the House of
Representatives or the Senate, as the case
may be. One such concurrent resolution shall
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be reported out by such committee together

with its recommendations within fifteen cal~
. endar days, unless such House shall other-

wise determine by the yeas and nays.

(2) Any concurrent resolution so reported
shall become the pending business of the
House In question (in the case of the Senate
the time for debate shall be equally divided
between the proponents and the opponents)
and shall be voted on within three calendar
days thereafter, unless such House shall
otherwise determine by yeas and nays,

©_(8) Such a copcurrent resolution passed
by one House shall be referred to the appro-
priate committee of the other House and

shall be reported out by such committee’

together with its recommendations within
fifteen calendar days and shall thereupon be-
tome the pending business of such House
and shall be voted upon within three cal-
ender days, unless such House shall other-
wise determine by yeas and nays.

(4) In the case of any disagreement be-
tween the two Houses of Congress with re-
spect to & concurrent resolution passed by
both Houses, conferees shall be promptly ap-
pointed and the committee of conference
shall make and file a report with respect to
such concurrent resolution within six cal-
endar days after the legislation is referred
to the committee of conference. Notwith-
standing any rule in either House concerning
the printing of conference reports in the Rec-
ord or concerning any delay in the consider-
ation of such reports, such report shall be
acted on by both Houses not later than six
calendar days after the conference s filed.
In the event the conferees are unable to
agree within forty-eight hours, they shall re-
port back to their respective Houses in dis-
agreement.

(6) Paragraphs (1)—(4) of thls subsec-
tion, subsection (b) of this section, and sec-
tion 602(b) of this Act are enacted by Con-
gress— -

(A) as an exercise of the rulemaking power
of the Senate and the House of Representa-~
tives, respectively, and as such they are
deemed a part of the rules of each House,
respectively, but applicable only with re-
spect to the procedure to be followed in the
House in the case of resclutions described
by this subsection; and they supersede other
rules only to the extent that they are in-
consistent therewith; and

(B) with full recognition of the consti-
tutional right of either House to change the
rules (so far as relating to the procedure
of that House) at any time, In the same
manner, and to the same extent as. in the
case of any other rule of that House. -

- TITLE III—DECLARATIONS OF WAR BY
: CONGRESS

Src. 301, Whenever Congress declares war,
any provisions of law conferring powers and
authorities to be exercised during time of
war shall be effective from the date of such
declaration,

‘TITLE IV—EXERCISE OF EMERGENCY
POWERS AND AUTHORITIES

Sec. 401, When the President declares a
national -.emergency ho powers or authori-
ties made available by statute for use In
the event of an emergency shall be exercised

unless and until the President specifies the-

provisions of law under which he proposes
that he, or other officers will act, Such spec-
ification may be made either in the declara-
tlon of a national emergency, or by one or
more contemporaneous or subsequent Execu~
tive orders published in the Federal Regis-
ter and transmitted to the Congress.
TITLE V—ACCOUNTABILITY AND RE-

PORTING REQUIREMENTS OF THE

PRESIDENT' ’

Sec. 501, (a) When the Presldent declares
& natlonal emergency, or Congress declares
war, the President shall be responsible for
maintaining a file and index of all significant

orders of the President, Including Executive
orders and proclamations, and each such
Exgcutive agency shall maintain & file and
index of all rules and regulations, issued dur-
ing such emergency or war lssued pursuant
to such declarations.

(b) All such significant orders of the Presi-
dent, including Executlve orders, and such
rules and regulations shall be transmitted to
the Congress promptly under means to as-
sure confidentinlity where appropriate.

(c) When the President declares a national
emergency or Congress declares war, the
President shall transmit to Congress, within
thirty days after the end of each three-
month period after such declaration, a report
on the total expenditures incurred by the
United States government during such three-
month period which are directly attributable
to the exerclse of powers and sauthoritles
conferred by such declaration. Not late than
thirty days after the termination of each
such emergency or war, the Prestdent shall
transmlt @& final report on all such expendi-
tures.

TITLE VI—REPEAL AND CONTINUATION
OF CERTAIN EMERGENCY POWER AND
OTHER STATUTES

Src., 601. (a) Section 349(a) of the Im-
migration and Nationality Act (8 U.S.C. 1481
(a)) is amended—

(1) at the end of paragraph (9), by strik-
ing out “; or” and inserting in lleu thereof
& period; and

(2) by striking out paragraph (10).

(b) Section 2667(b) of fitle 10 of the
United States Code is amended-—

(1) by inserting “and” at the end of para-
graph (3);

(2) by striking out. paragraph (4); and

(8) by redesignating paragraph (b) as (4).

(¢) The joint resolution entitled “Joint

resolution to authorize the temporary con-:

tinuation of regulation of consumer credit”,

approved August 8, 1947, (12 U.8.C. 249) Is

repealed.
. (d) Section B(m) of the Tennessee Valley

Authority Act of 1933 (16 U.8.C. 831d(m)) Is

repealed.

(e) Sectlon 1383 of title 18, United States
Code, is repealed.

(f) Section 8 of the Act entitled “An Act
to amend the Public Health Service Act in
regard to certaln matters of personnel and
administration, and for other purposes”, ap-
proved Februsry 28, 1948, is amended by
striking out subsections (b), (¢), (d), (e),
and (f) (42 U.8.C.211b).

(g) Section 9 of the Merchant Ship Sales
Act of 1946 (50 U.S.C.. App. 1742) Is repealed,

(h) This section shall not affect—

(1) any action taken or proceeding pend-
ing not finally concluded or determined at
the time of repeal;

(2) any action or procesding hased on any
act committed prior {o repeal; or

(3) any rights or dutles that matured
or penalties that were incurred prior to
repesal.

Suc., 602. (a) The provisions of this Act
shall not apply to the following provisions
of law, the powers and suthorities conferred
thereby, and actions taken, thereunder:

" (1) Sectlon 5(b) of the Act of October 6,

1917, as amended (12 U.8.C. 95(a); 50 U.L.C.

App. B(b)); '

(2) Section 873 of title 10, United States
Code; -

(3) Act of April 28, 1942 (40 U.S.C. 278b);
(4) Act of June 30, 1949 (41 U.S8.C. 252);
(6) Section 3477 of the Revised Statutes,

ag amended (31 U.3.C. 203);

(6) Section 3737 of the Revised Statutes,
as amended (41 U.8.C. 15).

(b) Each committee of the House of Rep-
resentatives and the Senate having juris-
diction with respect to any provision of
law referred to in subsection (a)(1)-(6) of
this sectlon shall make a complete study
and Investigation concerning that provision

of law and make a report, including any
recommendations and proposed revisions it
may have, to its respective House of Con-

gress within two hundred and seventy days
after the date of enactment of this Act.

Mr. MANSFIELD. Mr. President, X
move to reconsider the vote by which
the bill was passed.

Mr. MATHIAS. I move to lay that mo~
tion on the table.

The motion to lay on the table was
agreed to.

Mr., MANSFIELD. I thank the Senator
from Idaho.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Nebraska (Mr. Curtis) Is rec~
ognized for not to exceed 15 minutes,

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order of rec-
ognition be shifted, so that the Senator
?om Idaho may be recognized at this

ime, .

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Under the previous order, the Sen-
ator from Idaho (Mr. McCLURE) was
recognized for not to exceed 15 minutes.

WE CANNOT SPEND WHAT WE DO
NOT HAVE

Mr. McCLURE. Mr. President, for
many years economlists, Congressmen,
and just plain people have objected to
deficit spending on the simple basis
that you cannot spend what do do not
have. The counter-argument has run:
We can do it because we are doing it.
They pointed to the fact that the econ-
omy was growing over the years of con-
tinual - Federal overspending. Anybody
who suggested that in the future there
would be & time for reckoning was treat-
ed like a prophet of doom—a spoil sport
who could not enjoy a good time and did
not want anyone else to either.

Today the principle is staring us in
the face. You still cannot spend what
you do not have and we still cannot leg-
islate away the facts of life. If we could,
I might begin a new legislative career
with a hbill providing for the rounding
off of pl to 3.0. I never did like that
fraction. .
~ We have to legislate within the facts
of life which include simple ones which
every child with a piggy-bank would un-.
derstand. If you spend more than you
have, you must borrow it. If you borrow
it, that action itself will cost you money.
Soon you are borrowing more at higher
rates not to pay off the original debt
itself, but the compounded interest on
the debt. Why is something so simple
lost on many of those responsible for our
economy?

At the Economic Summit Conference
many voices were ralsed to insist that the
share of the Federal pie not be cut from
the budget. What they were really wor-
ried about was recession—not inflation.
What they fail to understand is that
fair prices, decent wages, low interest
rates, a broad range of consumer prod-
ucts, and high employment are the re-
sults, not the causes, of & healthy econ-
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omy. They fail to understand that only
a healthy economy can provide the
budget surplus out of which may
come those Federal Iunds necessary
to help those who cannot help them-
selves. And the healthy economy itself is
the effect, not the cause of a balanced
budget, and the effect of a sound mone-
tary policy.

There were some at the Summit Con-
ference, specifically those who partici-
pated in the financial section of the con-
ference, who did make the case for fis-
cal responsibility. And I think that it 1s
important to emphasize that these were
not people who in any way could be
characterized as “special interest
groups.” Their conclusions, as expressed
in prepared summary, read as follows:

‘There was virtually unanimous opinion,
that much greater reliance needs to be
placed upon flscal restraint, and that this
should take the form of cuts in Federal ex-
penditure.

Those conferees did not make spe-
cific suggestions as to where the cuts
should come. This is, of course, the busi-
ness of the Congress. But they were ear-
nest enough about the Importance of
controlling spending to suggest that the
Executive might for the short term be
empowered to reduce spending up to 150
percent to achieve the desired cuts in
Federal expendifures.

Now this does not mean that I am
suggesting an immediate cessation of
Government ald to those most in need.
After all Congress is not just a spend-
ing machine. We are empowered with
oversight responsibility as well as the de-
vising of a delivery system which made
some sort of sense. It is perfectly legiti-
mate to object here that 100 or even 535
men cannot even know where the Gov-
ernment billions are spent, much less
how. But it seems to me that we do not
even pay any attention to the results
when somebody else does the work for
us.
I"or example, the GAO published a re-
port on the administrative functions
and their abuses in OEO which, had any-
one bothered to read it, should have
caused a major scandal In this country.
(I would venture to suggest that con-
centration on some scandals to the ob-
literation of others is primsarily a po-
litical decision.) Nevertheless, the mal-
functioning of the system, even the
blatant theft involved in OEO, caused
no disturbance whatever, even on the
part of those who most profess their
concern with the problems of the poor.
The purpose of OEO was not to initiate
handouts, which merely perpetuate pov-
erty, but to generate seed money for de-
velopment. and increasingly to involve
the private sector as programs pro-
gressed and became stable. An accepta-
ble rate of generation for properly man-
aged seed money is from $10 to $20 per
doliar invested. OEQ’s return was 80
cents on the dollar. Seventy-five percent
of that was Government cash, 85 per-
cent of which went for staff salaries and
administrative expenses. In addition, the
GAO furnished example after example
of people in the administration of the
program who bought houses at enor-
mous prices from membhers of their own
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families for OEQ uses and even of en-
ployees who simply departed with ithe
poor’s money in their own pockets. How
this helps the poor I am at a loss to
understand. But the fact is that thore
were members of this very body who
worked diligently to perpetuate this s7s-
tem so In opposition to even their own
stated goals. I realize that this Is just
one example and that streamlining cne
program alone will not save the eccn=-
oray. But by providing a series of such
examples, maybe we can show the Amer=
ican public how we ought to begin. An-
other area to consider would be Fede al
contracts. Just as cost-plus Government
contracts must cease so should the Davis
Bacon Act which governs wages paid
under Government contracts. There is
no sector of Government spending which
cannot be cut down, streamlined, and
improved.

One area alone should not be bur«
dened with the solution of inflatiim,
least of all the Defense Department 1
wonder, Mr. President, if I am begin-
ning to understand the thinking of thnse
who want, in the name of beating infla-
tion, to dismantle our defense system.
It may be that their theory is that at the
current rate of inflation there will be
nothing left to defend.

An unfortunate tendency of Congr-ss
is to hasten its abdication of respor:i-
bility by the setting up of monstrous Lu-
reaucracies. The Congress knows par=
fectly well what happens next. Although
the original purpose of these bureatic-
racles was to rectify an evil or provide
a service, their main function shor'ly
became self-preservation. Some pur-
petuate themselves by complicating the
very problems they were established to
resolve. Others are not content to sexve
those who seek out their assistance, l:ut
actively engage in ferreting out naw
clients. Those which actually get the ob
done then have to seek out whole naw
areas of responsibility. And now we heve
provided them with a legal services cor-
poration which gives lawyers the en-
couragement and monev to bring larper
numbers of citizens under the control of
more bureaucracles. We recently n:r-
rowly defeated an effort to create a
superagency In the name of consumers.
This agency would presumably have ren-
resented everybody in all areas, as it
would have had “consumer responsitil-
1ty” over all other agenciles. It is obvicus
that the answer to the question who 1= a
consumer is the counterquestion, whe is
not & consumer? Turning the couniry
into a nation of bureaucrats is not the
solution to inflation.

I would also like to noint out som e-
thing I expect to see foisted on us. Prior
to 1969 the budget was computed uncer
the administrative budeet concept. Tl:is
meant that trust funds. such as soc:al
security, were not reflected in the budg-t.
In 1969 for the first time since the Eise2-
hower administration there was lip ser v~
ice given to the idea of & balanced buc.z-
et. But the method chosen to accori-
plish this was neither a curtailing of
spending nor an increase in taxes, but :n
accounting device. The budget went frem
a deficit of $27,800,000 to an appareat
surplus of something over $3 million. But
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behind the fancy paperwork everything
weas the same. Now it will be Interesting
to see what happens when the social
security fund cannot begin to make the
payments required by the quantum jump
In benefits. An admission of bankruptey
will have to be made hefore the expected
run on general revenues occurs.

I have no doubt that the next sug-
gestion will be to return to the admin-
Istrative budget concept as a wey, this
time not of creating a budget surplus,
but of reducing the deficit. However,
elaborate accounting techniques will not
save the economy. They will not replace
sound fiscal and monetary policles.

I noted in the colloquy between the
majority leader and the minority leader
there were two areas to which the major-
ity leader referred as causes of the cur-
rent inflation. One was the war in South-
east Asla, and the second were the cur-
rent oil price increases.

Mr. President, I would suggest, as I
have in the past, that it does no good to
seek scapegoats rather than confronting
responsibility. The war in Southeast Asia
was & creation of and supported by the
Congress of the United States. The mon-
eys that were spent were appropriated
by the Congress of the United States.

O1ll prices are the result of congres-
sional action or, perhaps I should say,
congressional inaction because of the
facts that have been readily apparent to
anyone who would be willing to listen for
more years than Congress would care to
confess, and the inaction of Congress in
meeting the emergency energy crisis is
the direet cause of the increase in oil
prices.

Let us not be decelved that the Congress
of the United States can escape respon-
sibility by its failure to act. The respon~-
sibllity for where we stand now still
reraains on the shoulders of the Congress
of the United States.

The resulting inflation which racks
this country is still squarely upon the
Congress of the United States and if, as
a matter of fact, we are to find a way out
of this dilemma, it will require affirmative
action by Congress as well as by the Exec-
utive.

Mr. President, I think it is time for
Congress to join with the administration
and seek the affirmative and positive pro-
grams to work our way out of what is
not.necessarily an economic collapse but
& serious economic problem.

Thank you, Mr. President. I yield back
the remainder of my time.

ORDER QF BUSINESS

. Mr. President, I
now in place of the

, it 1s so ordered.
Mr. MANSFIELD., 1\ suggest the ab-

sence of a quorum.

pore. The clerk will call
The second assistant I
proceeded to call the roll.
Mr. MANSFIELD. Mr.
unanimous consent that the prder for the
quorum call be rescinded.
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Senate Votes
Presidential
Power Curb

By Stephen Green
Washington Post Stafe Writer

ed { l‘day

t'g take away from the execy-

ent

fmwll&uwﬂers
" ast

m::..degades,
SQuroving | the . Natignaj

Wc“wby«mnimoss

Yoice vote  the S

—-Senate-aeted
Jouc.states of

to.terminate

gmergency imposed b i-
dents since I§3L’-; Eeﬁ:ﬂre%
emergencg—relatec laws, and
suspend 460 other laws that
W’F"‘ glven . exiraordinary
poyers  to the executive’

ch. -

The Senate vote came afte
brief debate. The measure,t 1;
p_assed by the'! House and
signed into law, would end
emergency powers assumed by
presidents to deal with the de-
pression in 1933, to mobilize
the nation for the Korean
War, to deal with a 1970 postal
strike and to implement cur-
rency restrictions to control
foreign trade.

The laws that would be sus-
pended, if the measure be-
comes law, range from estah-
llsl}ing presidential authority
to imposing marketing quotas
to extending the enlistment
periods of military men. Tile&
also include such powers ay
authority te abrogate Indian
treaties, to take over power
plants and to establish deten.
tion camps. S

wifis will help restore the

balance —or Etween

Z:E Zress and the ox ive
sai

branch,’ [ Sen. Charles
McC. Mathias Jr. B ﬁjet

See EMERGE}NCY, Alé, Col. 1

EMERGENCY, From Al

sponsor of the measure al .g
=wjith- Sen. Frank Church (D-
1daho).

Mathias and Church served

as cochairmen of a special
Senate committee created two
_years ago to investigate the
- status of emergency presiden-
tial powers. Thebill.now goes
to the House where a similar
use

md.ﬂl:!.,ﬂummitte,&., Chair-
Jnan. Peter Rodino (D-N.L), is

g.
“In the view of the special
committee, permitting this
body of potentially authoritar-
iah power to continue in force
in the absence of a valid, na-
' tional emergency situation po-
ses a hazard to democratic
government” Mathias and
Church said in a jeint state-
ment yesterday.

“Aggressive presidents, per-
missive congresses and a long
series of successive erises
have all contributed to the
erosion of the structure of di-
vided powers, the bedrock of
our constitutional system of
government,” they added.

When members of the bipar-
tisan Senate committee began

\ their work they thought the
only national emergency still
in effect was the 1950 emer-
gency declared by President
Truman at the time of the Ko-
rean War.

As the committee investiga-

_ tion proceeded, it was learned
that still in effect were the
1933 depression state of emer-
gency declared by President

- Franklin Delano Roosevelt

| and states of emergency de-
clared in.1970 and 1971 by for-

, mer President Richard M.

. Nixon to deal, respectively,

-

DATE_ !
with t{le Post Office. . Xﬁ&”k%
and to Jmpler%ﬁ CUrrencey re-|
striction to Mdontrol. foreign'
trade. T e i

In addition, the commitiee, |
found that Congress delegated |
emergency powers .to presi-
dents in 470 bills that still re-
mained in effect: One of them,|
among the 10 the Senate voted
to repeal, authorized any gen-
eral to declare any position of
the country a military zone,
subject to martial law. !

“People in such zones can
be put in jail for a year for vi-|
olation of any executive order}
of the President,” Mathias and,
Church said. I

The two senators said that!
“only a small portion of the’
470 delegated emergency.pow-
ers is being used. This is one
significant proof that there is
no longer an emergency that
requires extraordinary delega-
tions of powers.”

However, they said, “some
of the departments and agen.
cies have used emergency au- -
thorities as baslc every day
law.” ’ R
As an. example, - they ‘cited
the Treasury Department,
which, ‘they said has used a
World War I tradifig With'the
enemy law to regulate “as
pects of foreign trade and in-
ternational monetary controls,
For example, department used
this law in August, 1971, to
Yimit the export of soybeans

Mathias introduced a last-
minute, amendment yesterday
exempting = the trading-with-
the-enemy act from the bill, at
the request of the Ford admin-
istration. He said the adminis-
tration believes the act to be
absolutely essential for the op-
eration of gvernment.
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The 460 laws that would be
placed in legal limbo by the
bill passed yesterday include
such measures as authority for
the President to take over
communications media, ship-
ping and other private prop-
erty. Under the bill, such pow-
ers could not be used unless a
new state of emergency was
declared.

If president, under the bill,|
declared a state of emergency,|
Congress would would have to
decide within six months
whether it should be, contin-
ued.

‘Mathias said that before he
and Church introduced the
bill Aug. 22, they met with
President Ford and agreed “to
work with the executive
branch at every stage and to
consider any new proposals
that might be made.”

The Sanate originally 'was
scheduled to vote on the meas-
ure last week but delayed ‘ac-
tion when Ford administration
officials asked -that some
changes be made.

- As a result, Mathias yester-
Aav amended the bill to give
the executive branch 12
months to end the states

_lof emergency.
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